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PREFACE. 


The  following  Treatise  is  princi- 
pally compiled  from  the  very  excellent 
Essay  on  Military  Law,  by  the  Honora- 
ble Alexander  Fraser  Tytler,  formerly 
Judge -Advocate  of  North  Britain,  pub- 
lished in  1800;  and  from  the  Author's 
practice  and  experience  in  Courts-Mar- 
tial, with  the  Army  on  the  Western 
Waters,  and  in  the  Atlantic  States. 

Nothing  but  the  want  of  a  Work 
adapted  to  the  Martial  Codes,  and  to  the 
usages  and  forms  of  Courts-Martial,  as 
practised  in  the  United  States,  has  induc- 
ed the  Author  to  attempt  anything  of  the 
kind;  more  particularly,  since  the  subject 
of  Military  Law  in  general,  has  been  so 
fully  and  amply  treated  on  by  Mr.  Tyt* 
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ler,  in  his  Essay  above-mentioned:  but 
as  it  applies  principally  to  the  Martial 
Laws  of  Great-Britain,  it  was  thought 
'  that  a  revision  of  it,  suited  to  our  own 
Laws,  would  not  be  unacceptable  to 
the  Officers  of  the  American  Army,  to 
whom  it  is  of  importance  to  be  well  ac- 
quainted not  only  with  the  forms  and  pro- 
cedure in  the  trial  of  Crimes  by  Courts- 
Martial,  but  with  the  general  doctrines 
of  the  Law  of  Evidence,  which  apply 
equally  to  the  cognizance  of  crimes  be- 
fore a  Military  as  before  a  Civil  tribunal. 
The  Author  claims  no  other  merit 
in  this  work,  than  the  trouble  he  has 
taken  to   suit  it   to  the  practices   and 

Laws  of  our  own  Courts.  And  it 
would  not    only   be   ungenerous,    but 

highly  ungrateful  in  him  as  a  Military 
man,  not  to  acknowledge  how  much 
we  are  indebted  to  Mr.  Tytler,  for  the 
pains  and  labor  he  has  taken  in  form- 
ing so  complete  and  correct  a  Treatise 
on  the  subject. 


A  TREATISE 


ON 


MARTIAL    LAW, 


AND 


COURTS^MARTIAL. 


I. 


CHAPTER  I. 
Of  the  Authority  of  Courts -Martial. 

Martial  law,  as  it  exists  c  hap. 
in  this  country,  forms  part  of  the  Laws 
of  the  Land;  and  it  is  enacted  by  the 
same  authority  which  is  the  origin  of  all 
other  statutary  regulations,  and  conse- 
quently has  the  same  positive  obligation 
on  those  whom  it  is  intended  to  bind,  as 
the  Common  and  Statute  Law  has  on 
all  the  citizens  of  the  United  States. 

Congress  have  enacted  Rules  and 
Articles  for  the  government  of  the  Ar- 
mies of  the  United  States,  which  toge- 
ther with  the  Act,  fixing  the  Military 
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Authority 
for  holding 
Courrs- 
Martial. 


Peace  Establishment,  form,  at  present^ 
the  whole  code  of  the  Law  Martial. 

It  follows  from  the  terms  of  these 
Acts,  that  no  oiFences  or  crimes  against 
which  any  provision  is  expressly  made 
in  the  Articles  of  War,  shall  be  subject 
to  any  other  punishment  than  that  which 
is  therein  specified;  nor  shall  it  be  in  the 
power  of  any  other  courts  or  judges,  to 
assume  to  themselves  a  right  of  cogni- 
zance of  any  of  those  offences  properly 
military,  and  punishable  only  by  a  mili- 
taty  tribunal. 

All  General  Courts-Martial  are  as- 
sembled by  the  authority  of  the  Presi- 
dent of  the  United  States  of  America, 
or  "  any  general  officer  commanding  an 
army,  or  colonel  commanding  a  sepa- 
rate department."* 

With  the  appointment  or  constitu- 
tion of  the  Court-Martial,  the  authority 
of  the  officer  ordering  the  court  ceases, 
until  that  court  shall  have  pronounced 
its  judgment.  The  President  of  the 
United  States,  or  General,  can  no  more 


*  Vide  65th  Article  of  War. 
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interfere  with  the  procedure  of  Courts-   chap 

Martial,  in  the  execution  of  their  duty,    

than  they  can  with  any  of  the  fixed 
courts  of  Justice;  or  even  after  the 
Court-Martial  has  pronounced  its  sen- 
tence is  it  in  the  power  of  the  President, 
General,  or  other  officer  ordering  the 
court,  to  add  to  or  aher  that  sentence  in 
any  one  particular,  unless  a  recommen- 
dation to  that  effect  shall  be  therein  con- 
tained. The  President  or  Commander 
in  Chief,  in  virtue  of  his  prerogative  of 
mercy,  may  entirely  remit  the  punish- 
ment, which  the  court  has  awarded,  or 
by  disapproving  the  sentence,  he  may 
order  the  court  to  set  again,  and  to  re- 
view their  proceedings  and  judgment; 
but  he  can  no  more  decree  any  particvi- 
lar  alteration  of  their  sentence,  than  he 
can  alter  the  judgment  of  a  civil  court,  or 
the  verdict  of  a  jury.  The  power  of  re* 
mitting  the  sentence  of  a  Court-Martial 
again  to  the  same  court  for  their  review, 
is  founded  on  this  principle;  that  the 
sentence  itself  is  not  complete,  until  it 
shall  receive  the  sanction  of  the  person 
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^  "j^  ^*    authorised  to  approve  the  same,  and  to 

• enforce  its  execution. 

Akhough  the  sentence  of  a  General 
Court-Martial  is  not  alterable  by  any 
person  having  authority  to  assemble 
Courts-Martial,  yet  it  is  at  all  times  com- 
petent to  that  officer,  and  entirely  con- 
sistent with  his  authority,  to  remark  on 
whatever  may  have  been  either  omitted 
by  the  court,  or  improperly  judged  by 
them;  and  which  from  its  blameable  na- 
ture, calls  for  animadversion  Such 
remarks  on  the  proceedings  of  Courts- 
Martial  have  the  best  eff'ect  in  stimulat- 
ing the  care  and  diligence,  as  well  as 
guarding  the  propriety  and  rectitude  of 
those  tribunals. 

Number  of  j^  ig  enactcd  by  the  64th  Article  of 

members  •' 

of  a  Gene.   War,  that ''  General  Courts-Martial  may 

rai  Court-  ^       ,       '' 

Martial.  "  couslst  of  any  uumbcr  of  commission- 
"  ed  officers  from  five  to  thirteen  inclu- 
"  sively,  but  they  shall  not  consist  of 
"  less  than  thirteen,  wdiere  that  number 
"  can  be  convened  without  manifest  in- 
"  jury  to  the  service." 

It  is  in  most  cases  proper  that  there 
should   be  more  members   nominated 
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than  the  rninimitm  required  by  Law, 
to  guard  against  the  accident  of  mem- 
bers falling  sick,  or  dying,  or  being  dis- 
qualified, and  therefore  it  would  be  well 
to  appoint  one  or  two  members  more, 
who   might  be   sworn  with  the   other 
members,  and  hear  all  the  evidence  ad- 
duced, and  every  other  circumstance  re- 
lating to  the  trial;  so  that  in  case  any 
member  of  the  court  should  die,  or  of 
necessity  be  absent,  either  on  account 
of  an  objection,  ur  other  disqualification, 
the  court  might  proceed  on  with  the 
matter  before  them,  in  the  same  manner 
as  if  no  accident  had  happened;  but  it 
is  understood  that  no  members  over  and 
above  the  number  of  thirteen  are  to  give 
any  vote  or  opinion  in  passing  the  sen- 
tence; and  the  supernumerary  members 
must  always  be  of  the  inferior  degree  of 
rank  among  those  appointed  to  compose 
the  court;  for  it  is  not  competent  for  a 
Court-Martial  to  continue  its  proceed- 
ings, unless  all  the  members  appointed 
to  form  the  court  be  present;  and  in  case 
any  member  should  be  disqualified  by 
an  objection  or  otherwise,  or  any  cir- 


C  H  A  P- 

I. 


'i^ 


12  ON  MAJITIAL  LAW,  AND 


CHAP. 
I. 


cumstance  should  prevent  the  further 
attendance  of  a  member,  the  seat  so  va- 
cated must  be  suppUed  by  proper  au- 
thority, before  the  court  can  proceed 
with  the  matter  before  it.  The  whole 
of  the  evidence  touching  the  case  in 
hearing  must  be  read  over  to  the  new 
member,  and  he  may  cross-examine  and 
question  the  witnesses  who  have  given 
their  testimony,  so  as  to  elucidate  such 
parts  thereof  as  he  may  not  perfectly 
comprehend.* 

In  cases  where  it  should  be  thought 
proper  and  necessary  to  have  as  full  a 
court  as  the  situation  and  circumstances 
of  the  place  where  the  court  is  ordered 
to  be  convened  would  admit,  and  the 
greatest  number  of  officers  that  could 
be  conveniently  assembled  would  not 
amount  to  thirteen,  but  say  only  to  ten 


*  There  have  been  some  instances  in  which 
Courts-Martial  have  proceeded  after  an  objection 
against  a  member  has  been  admitted,  w  ithout  the  seat 
of  the  disquahfied  member  being  supphed;  but  in  eve- 
ry such  case  the  proceedings  have  been  disapproved 
by  the  Commander  in  Chief,  and  the  members  severe- 
ly censured. 
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Court- 
Martial. 


or  any  even  number,  and  should  they 

in  that  case  be  formed  into  a  court,  and   

in  giving  their  opinions,  be  equally  di- 
vided, the  point  ought  to  be  considered,  , 
as  decided  in  favor  of  the  prisoner. 

With  respect  to  the  members  of  a  ^Jjgo']!!^'^ 
Court-Martial,  as  the  provisions  of  the 
Rules  and  Articles  of  War  extend,  both 
to  the  land  forces  and  marines,  so  it  is 
declared  by  article  68th,  that  "  When- 
"  ever  it  may  be  found  convenient  and 
"  necessary  to  the  public  service,  the 
"  officers  of  the  marine  shall  be  associ- 
"  ated  with  the  officers  of  the  land  for- 
"  ces,  for  the  purpose  of  holding  courts- 
"  martial,  and  trying  offenders  belong- 
"  ing  to  either,''  and  that  the  members 
so  composed,  shall  take  their  rank  ac- 
cording to  the  seniority  of  their  commis- 
sions, in  either  service. 

A  General  Court-Martial  is,  as  be- 
fore observed,  held  either  by  direct  au- 
thority from  the  President  of  the  United 
States,  or  by  the  authority  of  some  offi- 
cer, commanding  in  chief,  having  pow- 
ers to  that  effect.     Som.etimes  the  or- 
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ders  for  assembling  the  court  contain 
■■  the  names  of  all  the  members,  who  are 

to  compose  it;  and  in  this  case  it  is  ge- 
nerally addressed  to  the  Judge-Advo- 
cate and  President  thereof;  but  it  fre- 
quently happens  that  the  President 
alone  is  appointed  by  name,  and  the 
other  members  to  be  taken  by  Roster 
from  the  different  regiments  and  of  a 
certain  rank;  this  detail  is  usually  left 
with  the  Adjutant  General,  or  officer 
acting  as  such. 
The  court  The  court-martial  once  constituted 

exists  till  it     "I  1  *  •  •  • 

isdissoiv-  ^J  proper  authority,  remams  m  exist- 
ence until  it  is  dissolved  by  the  same 
authority  which  created  it.  The  mem- 
bers, therefore,  though  the  whole  busi- 
ness is  exhausted  by  their  pronouncing 
sentence  on  the  trials  before  them,  are 
not  at  liberty  to  return  to  their  ordinary 
duty,  or  leave  the  place  where  the  court 
is  assembled,  without  special  permis- 
sion, till  the  court  is  finally  dissolved.  It 
may  be  necessary  for  the  court  to  revise 
its  sentence,  or  they  may  be  required 
to  intimate  the  pleasure  of  the  Presi- 


ed. 
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dent  of  the  United  States  thereon,  or  ^  ^j^  ^• 

that  of  the  Commander  in  Chief,  to  the 

parties  in  open  court.       , 

A  Court-Martial  must  exhaust  the   The  court 
whole  charges  that  come  before  them,    cuTs\he' 
either  by  separate  opinions  and  judg-   JheOial 
ments  upon   each  separate   article,   or  ^^^' 
where  the  several  charges  are  connected 
and  form  altogether  one  offence,  by  a 
sentence  referring  to  the  whole.     It  is 
not  competent  for  the  court,  after  taking 
cognizance  of  one  or  more  of  the  articles 
of  charge,   and   pronouncing  sentence 
thereon,    even    though    that    sentence 
should  award  the  ultimum  siipplicium^ 
death,  to  wave,  on  that  account,  the  dis- 
cussion of  other  articles  of  charge  that 
may  remain.   Because  it  is  of  importance 
to  the  public,  that  every  thing  which  has 
been  made  a  matter  of  criminal  accusa- 
tion, should  undergo  a  solemn  decision 
by  the  proper  tribunal,  that  it  may  have 
effectual  operation  in  guarding  others 
from  falling  into  similar  practices. 

The  necessity  of  examining  and  dis- 
cussing the  whole  of  the  articles  of 
charge,   which  are  brought   before  a 
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Court-Martial,  does  not  preclude  their 
exercise  of  judgment  on  the  irrelevancy 
of  those  charges,  or  on  their  competen- 
cy to  become  the  subject  of  trial.  It 
frequently  happens,  when  charges  are 
exhibited  by  a  private  prosecutor,  in- 
volving the  consideration  of  various  ar- 
ticles of  alledged  misconduct  or  malver- 
sation, that  the  prosecutor,  either  from 
over  anxiety  or  error  in  judgment,  spe- 
cifies certain  matters  as  articles  of 
charge,  which  a  court  may  judge  to  be 
of  a  nature  entirely  blameless;  and  that 
although  proved,  or  acknowledged  by 
the  prisoner,  they  infer  no  criminality. 
In  such  a  case  it  is  the  duty  of  the  court 
to  dismiss  the  charge  altogether,  and 
throw  it  out  of  their  consideration  as 
irrelevant.  In  like  manner,  where  a 
charge  appears,  either  from  self-evident 
circumstances,  or  from  facts  emerging 
in  the  course  of  the  trial,  not  to  attach 
upon  the  party  accused,  it  is  the  duty 
of  the  court  to  wave  all  examination 
into  the  subject,  as  being  foreign  to  the 
person  of  the  prisoner,  and  to  be  declar- 
ed so  by  their  sentence. 


• 


of  the 
court. 
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The  members  both  of  General  and   ^  ^j^  ^* 

Regimental   Courts-Martial,   when  be-    ■ 

longing  to  different  corps,  take  the  same  dencea- 
rank  which  they  hold  in  the  army;  offi-  members^ 
cers  of  equal  grade  take  place  according 
to  the  dates  of  their  commissions.  But 
as  it  sometimes  happens  that  officers 
have  commissions  of  the  same  degree 
and  date,  then  and  in  that  case  an  in- 
spection must  be  had  into  their  former 
commissions: — for  instance,  if  two  lieu- 
tenants are  promoted  on  the  same  day 
to  the  rank  of  captain,  he  who  took 
rank  as  elder  lieutenant  will  of  course 
take  precedence  as  captain;  but  if  it 
should  so  happen  that  their  lieutenants' 
commissions  are  of  the  same  date,  their 
ensigns'  commissions,  or  other  previous 
service  must  be  taken  in  like  manner  into 
consideration,  and  then  length  of  service 
must  determine  the  place  w^hich  each  of- 
ficer is  to  hold  in  the  court.  It  is  enacted, 
article  61st  of  the  Rules  and  Articles  of 
War,  that  "  Officers  having  brevets  or 
"  commissions  of  a  prior  date  to  those 
"  of  the  regiments  in  which  they  serve, 
"  may  take  place  in  courts-martial,  and 
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"  on  detachment  when  composed  of  dif- 

"  ferent  corps,  accordmg  to  the  ranks 

"  given  them  m  their  brevets  or   dates 

"  of  their  former  commissions;  but  in 

"  the  regiment,  troop,  or  company,  to 

"  which  such  officers  belong,  they  shall 

"  do  duty,  and  take  rank,  both  in  Courts- 

'^  Martial  and  on  detachments,  which 

"  shall  be  composed  of  their  own  corps, 

"  according    to    the    commissions    by 

"  which  they  are  mustered  in  the  said 

"  corps."     And  it  is  also  enacted  by 

article  98th,  that  "  All  officers,  serving 

"  by  commission  from  the  authority  of 

"  any  particular  State,  shall  on  all  de- 

^'  tachments,   Courts-Martial,   or  other 

"  duty,  wherein  they  may  be  employed 

"  in  conjunction  with  the  regular  forces 

''  of  the  United  States,  take  rank,  next 

"  after  all  officers  of  the  like  grade  in 

^'  the  said  regular  forces,  notwithstand- 

"  ing  the  commissions  of  such  militia 

"  or   state  officers  may  be  elder  than 

"  the  commissions  of  the  officers  of  the 

"  regular  forces  of  the  United  States." 

Time  of  Courts- Martial  are  not  by  law  al- 

iening. '' 

lowed  to  sit  longer  than  seven  hours 
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a-day;  and  no  court  can  be  assembled   ^  hap. 

before  eight  o'clock  in  the  morning,  or   — 

sit  later  than  three  o'clock  in  the  after- 
noon, unless  in  cases  which  require  an 
hnmediate  example.* 

The  persons  who  are  subject  to  Mi-   Those 

**  who  are 

litary  Law,  and  amenable  to  be  tried  by   subject  to 

IVIilitcirv 

Courts-Martial,  are  all  persons  who  are  Law.  ' 
commissioned  or  in  pay  as  officers,  or 
Tvho  are  enlisted  or  in  pay  as  non-com- 
missioned officers  or  soldiers,  "-  All  sut- 
"  lers  and  retainers  to  the  camp,  and  all 
*'  persons  whatsoever  serving  with  the 
^'  armies  of  the  United  States  in  the 
"  field  though  not  enlisted  soldiers,"! 
all  military  storekeepers,  commissa- 
ries, military  agents,  assistant  military 
agents,  surgeons,  surgeons'  mates,  pay- 
masters, quarter-masters,  chaplains,  "all 
''  officers,  conductors,  gunners,  matros- 
*'  ses,  drivers,  or  other  persons,  whatso- 
"  ever,  receiving  pay  or  hire,  in  the  ser- 
"  vice  of  the  Artillery  or  Corps  of  Engi- 
"  neers  of  the  United  States,"t  and  all 


*  Article  of  War  75.  t  Article  of  War  60. 

Article  of  War  96. 
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CHAP,  officers  and  soldiers  of  any  other  troops^ 

whether  militia,  or  others,  being  mus- 

suhjeato  tered  and  in  pay  of  the  United  States, 

Law^when  whcn  acting  in  conjunction  with  the  re- 

wi"h^he  gul^r  forces,  but  the  militia  are  liable  to 

regular  j^g  trlcd  bv  Courts-Martial  composed  of 

forces,  •'  i 

militia  officers  only.^ 

It  had  formerly  been  a  matter  of 
doubt  in  tli£  British  service,  whether 
an  officer  or  soldier  after  being  dismiss- 
ed, or  discharged  from  the  service, 
could  be  brought  to  trial  before  a  Court- 
Martial,  for  a  crime  committed  while  he 
was  in  commission  or  in  pay;  as  the 
operation  of  the  military  law  appeared 
li  to  be  confined  to  those  who  are  actually 

in  commission  or  in  pay.  The  point 
came  solemnly  to  be  determined  in  the 
case  of  Lord  George  Sackville,  who 
immediately  on  his  return  to  England 
after  the  battle  of  Minden,  had  been 
deprived  by  the  king  of  Great-Britain 
of  all  military  command  and  commis- 
sion, but  was  not  brought  to  trial  for  his 
conduct  in  that  engagement  until  some 

•  Articles  of  War  97. 
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months  afterwards,  in  consequence  of 
his  own  demand  of  a  Court  Martial. 
The  question  was  referred  to  the  opi- 
nion of  the  twelve  Judges,  who  by  their 
answer,  unanimously  declared,  that 
*'  They  saw  no  ground  to  doubt  the 
^'  legality  of  the  jurisdiction  of  a  Court- 
"  Martial  in  those  circumstances."* 

It  has  likewise  been  made  a  matter 
of  doubt  in  the  American  army,  whe- 
ther an  officer  who  is  under  a  suspen- 
sion from  service  for  a  limited  time,  and 
who  shall  in  that  interval  commit  any 
crime  or  offence  in  breach  of  the  Rules 
and  Articles  of  War,  be  subject  to  mi- 
litary law,  and  amenable  to  a  Court- 
Martial  for  his  conduct:  but  this  doubt 
may  easily  be  solved  on  a  moments  re- 
flection. Suspension,  though  it  has  the 
effect  of  depriving  an  officer  for  the  time 
of  his  rank  and  pay,  and  putting  a  stop 
to  the  ordinary  discharge  of  his  military 
duties,  does  not  void  his  commission, 
annihilate  the  military  character,  or  dis- 
solve that  connection,  which  subsists 
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between  him  and  the  government  in 
whose  service  he  may  be:  he  retains  his 
commission,  and  is  at  all  times  liable  to 
a  call  to  duty,  which  would  take  off  the 
sentence.  Suspension  being  a  punish- 
ment, is  regulated  in  its  effects  by  the 
tenor  of  the  sentence  which  inflicts  it, 
and  which,  as  it  bears  no  more  than  the 
temporary  deprivation  of  rank  and  pay, 
must  be  limited  in  its  consequences  to 
those  effects  alone,  leaving  every  other 
particular  of  the  military  character  en- 
tire. The  suspended  officer  remains, 
therefore,  subject  to  the  military  law, 
and  is  punishable  for  every  breach 
thereof  committed  during  his  suspen- 
sion. 

The  mode  of  trial  by  Courts-Martial 
possesses  all  the  benefit  of  trial  by  jury, 
and  has  moreover  many  advantages  that 
are  peculiar  to  itself.  It  has  been  fri- 
volously urged,  that  the  essence  of  the 
trial  by  "  his  peers  or  equals,"  non-com- 
missioned officers  and  private  soldiers, 
when  tried  by  a  Court-Martial,  have  not 
that  benefit,  as  the  Articles  of  War  de- 
clare, that  no  member  shall  be  under  the 
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degree  of  a  commissioned  officer.     But   ^  \^  ^* 

in  truth,  this  objection  is  founded  en-   

tirely  in  a  misunderstanding  of  the 
meaning  of  the  words  "  trial  by  peersJ^^ 
By  this  expression  it  is  not  meant  that 
the  persons  who  compose  the  court 
should  be,  in  every  respect,  of  the  same 
rank  and  station  in  hfe  with  the  party 
who  is  to  be  tried,  for  this  would  in 
some  cases  be  an  unattainable  requi- 
site, and  in  many  would  be  attended 
with  much  disadvantage,  instead  of  be- 
nefit, to  the  party  accused.  Some  sta- 
tions are  so  low,  and  so  peculiarly  cha- 
racterised, that  a  jury  of  those,  who 
were  literally  peers  or  of  like  condition 
with  the  prisoner,  could  not  be  assem- 
bled, nor  would  their  character  admit 
of  their  sitting  in  judgment  on  the  life 
of  a  fellow-creature.  The  true  mean- 
ing of  a  trial  by  peers  is,  that  those  who 
compose  the  jury  are  men,  who,  from 
their  rank  in  life,  have  no  privileges  be- 
yond what  are  enjoyed  by  the  criminal  , 
whom  they  are  to  try;  who  are  subject 
to  the  same  laws  with  himself,  and  are 
therefore  under  no  bias  or  temptation  to 
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G  H  4  P.   stretch  them  to  his  prejudice.     The  mi- 

— ■< litary  law  as  contained  in  the  Articles 

of  War,  regulates  alike  the  conduct  of 
the  highest  commissioned  officer  and 
the  private  soldier.  The  former  is  un- 
der no  temptation  to  stretch  or  pervert 
that  law  to  the  prejudice  of  the  latter, 
because  its  functions  are  alike  explicit 
as  to  the  duties  of  both,  and  the  higher 
has  no  interest  or  advantage  in  abridg- 
ing the  privileges  of  the  lower,  but  on 
the  contrary,  a  natural  incitement  to 
maintain  their  common  rights. 

It  may  be  considered  among  the  pe- 
culiar advantages  of  the  mode  of  trial 
by  Courts-Martial,  that  their  decisions 
are  the  result,  not  of  an  unanimous  con- 
currence of  the  opinions  of  all  the  mem- 
bers, but  of  a  majority  of  them,  in  cases 
where  the  punishment  does  not  affect 
the  life  of  the  criminal ;  and  of  two  thirds 
of  the  members  in  capital  cases.*"  Where 
unanimity  is  requisite,  it  is  evident  that 
in  all  cases  of  difficulty  there  must  be 
u  concession  of  the  rights  of  private 


The  votes 
of  a  majo- 
rity  are  de- 
cisive. 


*  Article  of  War  87, 
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judgment,  and  an  implicit  acquiescence   ^  "i.^^' 

in  the  sentiments  of  some  leading  mem-   — 

bers  of  the  jury;  otherwise  they  never 
could  agree  upon  a  verdict.  But  this 
concession  must  often  be  attended  with 
a  violation  of  the  dictates  of  conscience 
to  individuals;  and  in  cases  where  an 
individual  either  from  scruple  of  con- 
science, or  a  worse  motive,  refuses  to 
make  that  concession,  an  iniquitous  ver- 
dict must  be  the  consequence,  if  any 
verdict  should  be  returned.  In  the  sen- 
tences of  Courts-Martial,  no  concession 
of  right  of  private  judgment  is  necessa- 
ry. All  the  members  of  the  court  have 
their  unbiassed  judicative  power;  and 
even  the  influence  of  opinion  is  guarded 
against  as  far  as  possible,  by  the  order 
in  which  the  opinions  and  votes  of  the 
members  are  taken;  the  youngest  mem- 
ber of  the  court  being  requested  to  give 
his  opinion  first,  and  the  rest  following 
in  progressive  seniority  up  to  the  presi- 
dent, who  votes  last. 

It  is  likewise  a  material  advantage   Theevx- 
of  the  trial  by  Courts-Martial,  that  the   tTZuc^ 
whole  evidence  is  taken  down  in  writ-  '°  '?'^'"^' 
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ing,  in  presence  of  the  members  of  the 
court,  who  may  at  all  times  resort  to 
the  written  proceedings,  which  at  the 
close  of  the  trial,  and  before  sentence, 
are  always  read  over  to  them,  and  com- 
pared with,  and  corrected  by  their  own 
notes  taken  during  the  trial;  so  that  eve- 
ry one  of  the  members  must  be  com- 
pletely master  of  the  whole  body  of  the 
evidence.* 

It  may  be  deemed  an  important  ad- 

dme^to ''"'    vantage  of  this  mode  of  trial,  that  the 

court  is  compelled  by  law  to  adjourn 

its  proceedings  from  day  to  day  at  an 

early  hour,  and  may  also  at  their  own 


The  court 
must  ad- 
journ fi 
time  to 
time 


*  It  has  been  the  practice  of  the  Author,  while 
acting  as  Judge  Advocate,  to  take  down  the  proceed- 
ings and  evidence  in  a  rough  way,  on  a  book,  or  loose 
sheets  of  paper  marked  so  as  not  to  lose  their  connec- 
tion; and  during  the  adjournment  of  the  court  to  copy 
them  off  in  a  fair  hand,  and  read  every  morning  at  the 
opening  of  the  court  the  whole  proceedings  of  the  day 
before,  so  that  the  members  may  correct  them  while 
every  word  and  expression  is  fresh  on  the  mind.     This 
method  besides  insuring  the  greatest  correctness  ena- 
bles the  Judge-Advocate  to  lay  the  whole  proceedings 
before  the  court  at  the  moment  they  are  ready  to  pro- 
nounce sentence,  and  when  the  sentence  is  fairly  copi- 
ed, the  whole  proceedings  are  ready  for  the  signature 
of  the  President  of  the  court. 
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discretion  adjourn  for  any  reasonable   ^  ^j^  ^• 

space  of  time,  when  farther  deliberation    

is  thought  requisite;  thus  the  attention 
of  the  members  can  never  be  harassed 
or  worn  out,  or  their  judgment  precipi- 
tated or  rashly  formed,  it  must  therefore 
in  all  cases  be  the  result  of  calm,  atten- 
tive, and  mature  deliberation. 

The  martial  or  military  law,  as  con-   7^^  ^'^^' 

J  '  tary  Law 

tained  in  the  Articles  of  War,  does  not   ^o^snot 

'  intertere 

in  any  respect  either  supercede  or  inter-    J^fj^^^l"/^^ 

fere  with  the  civil  and  municipal  laws 

of  the  country.     On  the  contrary,  it  is 

expressly  declared  by  the  Articles  of 

War,  that  "  Whenever  any  commission- 

"  ed  officer  or  soldier  shall  be  accused 

"  of  a  capital  crime,  or  of  having  used 

"  violence,   or   committed  any   offence 

"  against  the  persons  or  property  of  any 

"  citizen  of  any  of  the  United  States, 

''  such  as  is  punishable  by  the  known 

"  laws  of  the  land,  shall  upon  applica- 

"  tion  duly  made  be  delivered  over  to 

"  the  Civil  Magistrate  in  order  to  bring 

"  him  or  them  to  trial."*     Hence  it  ap- 

*  Article  of  War  33, 


23  oil  MARTIAL   LAW,  AND 

^  \^  ^'   P<^ars,  that  soldiers  are  equally  with  all 

other  classes  of  citizens  bound  to  the 

same  strict  observance  of  the  laws  of 
the  country,  and  the  fulfilment  of  their 
social  duties,  and  are  alike  amenable  to 
the  ordinary,  civil,  and  criminal  courts 
of  the  country,  for  all  oifences  against 
those  laws  and  breach  of  those  duties. 
The  Mill-  The  military  law  is  in  fact  so  much 


tarv  are  re- 


quired to      subordinate  to  the  civil,  that  the  military 

give  aid  to  .  .        ,  .  . 

tiie  Civil,  power  is  expressly  required  to  give  its 
aid  for  carrying  the  civil  laws  into  effect 
and  execution.  The  Articles  of  War^ 
decree,  that  if  any  officer  or  soldier, 
&:c.  shall  be  accused  of  any  capital 
crime,  or  any  offence  against  the  per- 
sons or  property  of  any  of  the  citi- 
zens of  the  United  States,  which  is  pu- 
nishable by  the  known  laws  of  the 
land,  the  commanding  officer  and  offi- 
cers of  every  regiment,  troop,  or  com- 
pany to  which  the  person  or  persons 
•so  accused  shall  belong,  are  required 
to  use  their  utmost  endeavors  to  deli- 
ver over  such  accused  person  or  per- 

♦  Article  of  War  ^5. 
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sons  to  the  civil  magistrate,   and  like-    ^  ^^^ ^' 

wise  to  be  aiding  and  assisting  the  of- 

ficers  of  justice  in  apprehending  and 
securing  the  person  or  persons  so  ac- 
cused, in  order  to  bring  him  or  them  to 
trial.  And  this  under  a  most  severe 
penalty  in  case  of  refusal  to  give  such 
aid,  no  less  than  being  ipso  facto  ca- 
shiered.* 

The  civil  power  likewise  gives  its  ^"^\^f' 
assistance  to  the  militarv,  in  the  appre-  its  turn.. 
bending  of  deserters;  it  being  lawful 
for  any  constable  or  magistrate  to  ap- 
prehend or  cause  to  be  apprehended 
any  person  reasonably  suspected  to 
be  a  deserter,  arid  to  bring  him  be- 
fore a  Justice  for  examination;  when  if 
either  by  the  party's  confession,  or  by 
the  testimony  of  one  or  more  witness- 
es, or  the  Justice's  own  knowledge  of 
the  fact,  the  suspected  person  is  found 
to  be  a  deserter,  the  justice  is  author- 
ised to  commit  him  to  jail,  that  he  may 
be  proceeded  against  according  to  law; 
and  heavy  penalties  are  enacted  against 

Article  of  War  53.  *s 
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all  who  conceal  deserters,  assist  their 
escape,  or  receive,  buy,  or  exchange 
their  arras  or  clothes.* 

So  far,  therefore,  from  there  being 
any  hostile  interference  between  the  ci- 
vil and  military  powers  of  the  State,  we 
see  it  wisely  provided,  that  the  most 
perfect  harmony  shall  subsist  between 
them;  and  the  provinces  of  each  being 
distinctly  defined,  they  are  each  requir- 
ed to  lend  an  amicable  aid  to  the  other, 
in  carrying  their  proper  jurisdiction  and 
authority  into  full  effect. 

The  military  law,  while  it  author- 
ises every  measure  necessary  for  the 
punishment  of  offenders,  is  most  strict- 
ly watchful  to  obviate  every  possible 
means  of  oppression,  and  to  guard  the 
administration  of  justice  from  every  taint 
of  malice,  or  of  private  resentment.  The 
Articles  of  War,  therefore,  with  equal 
wisdom  and  humanity  provide,  that  "  no 
"  person  shall  be  liable  to  be  tried  and 
"  punished  by  a  general  court-martial 


*  See  the  Act  of  Congress,  passed   16th  April, 
1802,  fixing  the  Military  Peace  Esrab,  Sec.  19. 
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"  for  any  offence  which  shall  appear  to   ^  ^^f^  ^' 

"  have  been  committed  more  than  two   ^ 

"  years  before  the  issuing  of  the  order 
"  for  such  trial,  unless  the  person  by 
"  reason  of  having  absented  himself  or 
"  some  other  manifest  impediment,  shall 
"  not  have  been  amenable  to  justice 
^'  within  that  period."*  Indeed,  justice 
requires,  that  all  offences  should  be- 
come the  subject  of  investigation  and 
trial  as  speedily  as  possible  after  the 
time  of  their  commission;  nor  is  it  con- 
sistent either  with  candor  or  equity  to 
pass  over  in  silence  the  first  slight  devi- 
ations from  duty,  arising  perhaps  from 
ignorance  or  inexperience,  thus  tempt- 
ing the  incautious  offender  to  greater 
enormities,  and  afterwards  to  bring  the 
former  in  aggrevation  of  his  guilt;  or 
even,  as  has  been  too  frequently  done, 
to  make  them  parts  of  one  accumulated 
charge  against  him.  A  procedure  of 
this  kind  can  receive  no  apology  from 
the  affected  plea  of  humanely  overlook- 
ing slight  offences;  for  these  offences, 

*  Article  of  War  88. 
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if  SO  trivial  as  to  merit  no  animadver- 
sion at  the  time,  ought  forever  to  be  bu- 
ried in  obUvion,  not  treasured  up  for  a 
future  day  of  account;  and  if  considera- 
ble enough  to  merit  notice  or  censure, 
it  is  blamable  in  no  mean  degree  to  over- 
look them. 

As  no  sentence  of  a  general  court- 
martial  is  complete  until  it  has  received 
the  approbation  of  the  President  of  the 
United  States,  or  the  commander  in 
chief  to  whom  that  power  has  been  spe- 
cially delegated,  the  president  or  such 
commander,  disapproving  of  the  sen- 
tence, may  order  the  court  to  reconsi- 
der or  review  their  proceedings,  and  re- 
commend to  them  an  alteration  of  their 
judgment;  but  as  it  is  not  consistent 
with  the  executive  powers,  under  the 
constitution  of  the  United  States,  actu- 
ally to  exercise  any  judicial  authority, 
which  belongs  alone  to  the  courts  of 
justice;  so  the  president  can  neither  him- 
self make  any  alteration  in  the  sentence 
of  such  courts,  nor  commit  that  power 
to  any  other:  all  therefore,  that  it  is  com- 
petent for  the  President  of  the  United 
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States  to  do,  if  the  sentence  of  a  court- 
martial  shall  not  meet  his  approbation,    

is  to  order  the  court  to  review  their  pro- 
ceedings. 

The  President  of  the  United  States  dem's"^^' 
has  the  power  of  pardoning  or  remitting  paXnhfg* 
the  sentences  of  courts-martial.  This 
branch  of  the  presidential  prerogative 
is  founded  upon  the  priiiciple^  that  as 
the  president  represents  the  body  of  the 
public,  and  possesses  by  delegation  all 
its  powers  and  rights  with  regard  to  the 
execution  of  the  laws,  all  breaches 
against  the  public  law  are  considered 
as  offences  against  the  people,  and 
therefore  to  the  president  as  their  re- 
presentative, it  belongs  of  right  to  par- 
don offences  against  the  public:  and  as 
it  is  not  competent  for  any  court  by  its 
own  authority  to  dispense  with  the  ri- 
gor of  positive  laws,  however  strongly 
the  particular  circumstances  of  a  case 
may  plead  for  such  dispensation;  so  it 
is  of  the  utmost  consequence  for  the 
ends  of  justice,  that  an  equitable  power 
of  this  kind  should  be  lodged  with  the 
chief  magistrate,  from  whose  hands  it 
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^  \^  ^'   ^^  likely  to  be   issued  with  the  least 

— hazard  or  suspicion  of  partial  or  impure 

motives. 

Pardon  is  frequently  extended  to 
those  who  are  condemned  by  a  general 
court-martial,  in  consequence  of  a  re- 
commendation to  mercy  contained  in  the 
sentence  of  the  court;  who  although 
they  may  have  found  themselves  oblig- 
ed by  a  sense  of  duty,  or  in  conse- 
quence of  the  strict  letter  of  the  law,  to 
pronounce  a  penal  sentence,  may  yet  be 
of  opinion,  that  there  are  alleviating  cir- 
cumstances in  the  case  which  render 
the  prisoner  a  proper  object  of  clemen- 
cy. In  such  case,  the  recommenda- 
tion of  the  court  is  generally  founded 
on  the  mention  of  those  favorable  cir- 
cumstances. But  in  all  cases  what- 
ever, the  President  of  the  United  States 
has  it  in  his  power  to  grant  either  a  con- 
ditional or  free  pardon,  though  there 
should  be  no  recommendation  from  the 
court  to  that  effect. 
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CHAPTER  II. 


Of  Regimental  and  Garrison  Courts- Martiah 


Courts-Martial  are  either  gene- 
ral^ for  the  trial  of  the  greater  miUtary 
crimes;  or  regimental^  or  gar risoji^  for 
the  cognizance  of  smaller  offences. 

The  Articles  of  War  provide,  that   Regimen- 

^  \  tal  Courts- 

"  every  officer  commanding  a  regiment   Maniai 

"  or  corps  may  appoint,  for  his  own  re- 

"  giment   or  corps,    courts-martial,    to 

"  consist  of  three   commissioned  offi- 

"  cers,  for  the  trial  and  punishment  of 

"  offences,  not  capital,  and  decide  upon 

"  their  sentences.     For  the  same  pur- 

"  pose  all  officers  commanding  any  of 

"  the  garrisons,  forts,  barracks,  or  other 

"  places  where  the  troops  consist  of  dif- 

''  ferent  corps,   may   assemble  courts- 

"  martial,   to  consist  of  three  commis- 

"  sioned  officers,  and  decide  upon  their 

"  sentences."* 

*  Article  of  War  60. 


Members. 
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c  H^A  P.  ^j-'j^^  Articles  of  War  contain  no  in- 

struction or  regulation  with  respect  to 
the  rank  of  these  officers;  but  the  usual 
practice  is  to  appoint  a  captain  and  two 
subalterns,  (if  a  captain  can  be  conve- 
niently spared)  and  in  order  that  this 
duty  may  be  equally  shared,  and  all 
have  the  benefit  of  this  necessary  school 
of  instruction ;  it  is  customary  in  every 
regiment  for  the  adjutant  to  keep  a  re- 
gular roster  for  this  as  well  as  for  all 
other  regimental  duties.  The  adjutant 
himself  is  frequently  put  upon  this  du- 
ty, and  this  practice  has  been  condemn- 
ed by  some  writers  as  irregular,  upon 
the  ground  that  the  adjutant  is  to  a  re- 
giment in  many  respects  what  a  sheriff 
is  to  a  county,  and  is  appointed  to 
superintend  the  execution  of  every 
judgment,  and  the  inflicting  of  all  pu- 
nishments; and  it  is  argued,  that  she- 
riffs are  expressly  prohibited  from  hold- 
ing any  pleas,  or  trying  for  any  offences, 
so  the  same  reason  should  hold  against 
the  appointment  of  adjutants  to  set  on 
courts-martial;  but  this  reasoning  has 
but  little  soliditv. 
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There  is  no  ground  in  reason  or  in   ^  \^  ^' 

common  sense,  for  presuming,  that  an    ■ 

adjutant  should  be  a  more  partial  or  in- 
equitous  judge,  because  it  his  duty  to 
see  the  sentence  put  in  execution;  and 
the  adjutant  is  generally  not  the  least 
qualified  of  the  officers  of  a  regiment  to 
decide  on  matters  of  military  duty  and 
discipline. 

Regimental    and    garrison    courts-   f^^^j 
martial  being  only  competent  to  the  trial   vocates, 
of  the  lesser  offences,  or  crimes  which 
do  not  infer  a  capital  punishment,  and 
the  cases  that  come  before  them  not  giv- 
ing room  for  any  intricacy  of  decision/ 
or  doubtful  question  of  law,  have  not 
the  aid  of  a  judge-advocate  to  direct 
their    proceedings.*      The    president, 
therefore,  as  well  as  the  other  members, 
have  on  that  account  much  responsibi- 
lity; they  ought  to  be  particularly  care- 
ful that  their  proceedings  be  strictly  con- 

*  It  has  latterly  been  a  practice  to  appoint  some 
young  officer,  to  act  as  recorder,  so  as  to  instruct  them 
in  the  mode  of  procedure  in  courts-martial,  and  at  the 
same  time  render  them  familiar  with  their  duty  as 
members. 
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Courts- 
Martial. 


Sentence. 


Every  in- 
ferior offi- 
cer or  sol- 
dier may 
have  the 
benefit  cf a 
regimental 
court-mar- 
tial. 


formable  to  military  law  and  the  practice 
of  the  army,  as  well  as  to  the  great  prin- 
ciples of  justice  and  equity.  The  mem- 
bers of  regimental  and  garrison  courts- 
martial  take  the  same  oaths  as  those  of 
a  general  court-martial,  and  the  evi- 
dence is  in  the  same  manner  given  upon 
oath. 

The  proceedings  of  regimental  and 
garrison  courts-martial  must  be  accu- 
rately  taken  down  in  writing,  either  by 
the  president  or  by  a  member  of  the 
court  appointed  by  him,  (this  duty  how- 
ever is  generally  given  to  the  youngest 
member)  and  the  sentence  must  be  re- 
gularly signed  by  the  president. 

No  judgment  of  a  regimental  or  gar- 
rison court-martial  can  be  put  in  execu- 
tion, until  it  shall  have  been  confirmed 
by  the  commanding  officer.*  For  the 
redressing  all  wrongs  or  injuries  which 
an  inferior  officer  or  soldier  may  sustain 
from  his  superiors,  the  Articles  of  War 
declare,  that  "  If  any  inferior  officer, 
"  or  soldier,  shall  think  himself  wronged 


♦  Article  of  War  65, 


'.Mifa 
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"  by  his   captain  or  other   officer,   he 

"  is  to   complain  thereof  to   the   com-    — 

"  manding  officer  of  the  regiment,  who 
"  is  thereby  required  to  summon  a  re- 
"  gimental  court-martial,  for  the  doing 
"  justice  to  the  complainant,  from  which 
"  regimental  court-martial,  either  party 
"  may,  if  he  thinks  himself  still  aggriev- 
"  ed,  appeal  to  a  general  court-mar- 
"  tial."*  To  check  the  frequency  of 
ill-founded  complaints,  however,  it  is 
wisely  enacted  by  the  the  same  article, 
that  "  If  upon  a  second  hearing,  the 
"  appeal  shall  appear  vexatious  and 
"  groundless,  the  person  so  appealing, 
"  shall  be  punished  at  the  discretion  of 
"  the  said  court-martial. 

It  is  material  however  to  observe,   No  com.- 

■I  '       •  1        cr*  '  missioned 

that  as  no  commissioned  olhcer  is  pro-   officer 

1  II  1        •      1  amenable 

perly  amenable  to  the  judgment  or  sen-  to  regi- 
teiice  of  a  regimental  court-martial,  the 
court  on  such  complaint  and  enquiry, 
can  only  pronounce  their  opinion,  whe- 
ther the  complaint  is  well  or  ill-founded; 
if  they  declare  the  latter,  the  complain- 

*  Article  of  War  35, 


mental 
courts- 
martigl. 
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ant  must  either  acquiesce  in  that  opi- 
nion, or  if  he  thinks  himself  still  aggriev- 
ed, follow  the  mode  of  appeal  to  a  ge- 
neral court-martial,  as  above  prescribed. 
If  the  regimental  court-martial  declare 
the  complaint  to  be  well  founded,  the 
complainant  may  on  that  authority  re- 
quest a  general  court-martial,  to  take 
cognizance  of  the  injury,  and  bring  the 
offender  to  proper  punishments 
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CHAPTER  III. 

Of  the  preliminaries  to  trial  before  Courts- MartiaL 

SECTION  I. 

OF  PRINCIPALS  AND  ACCESSORIES* 

The  actual  commission  of  military 
crimes,  such  as  mutiny,  desertion,  &c. 
and  the  advising,  aiding,  and  abetting 
others  in  the  commission  of  those 
crimes,  are  both  punishable  by  the 
martial-law,  and  therefore  all  offenders 
either  as  principals  or  accessories  in  the 
commission  of  those  crimes,  are  ame- 
nable to  the  jurisdiction  of  courts- 
martiaL  The  distinction  between  prin- 
cipals in  the  commission  of  a  crime,  and 
accessories  thereof,  is  distinctly  pointed 
out  by  Sir  William  Blackstone.*  "  A 
"  man  may  be  a  principal  in  an  offence 
"  in  two  degrees;  a  principal  in  the  first 
"  degree  is  he  who  is  the  actor  or  abso- 

*  Black.  Com.  b.  4.  c.  3» 
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"  lute  perpetrator  of  the  crime ;  and  in 
"  the  second  degree,  he  who  is  present 
"  aiding  and  abetting  the  fact  to  be  done, 
"  which  presence  need  not  be  an  actual 
"  immediate  standing  by,  within  sight 
*'  or  hearing  of  the  fact;  but  there  may 
"  be  also   a  constructive  presence,   as 
"  when  one  commits  a  robbery  or  mur- 
"  der  and  another  keeps  watch  or  guard 
"  at    some   convenient    distance.       An 
*'  accessory  is  he  who  is  not  the  chief 
"  actor  in  the  offence,  nor  present  at  its 
"  performance,   but  is   some-way   con- 
"  cerned  therein,  either  before  or  after 
"  the  fact  committed.      An   accessory 
"  before  the  fact,  is  one,  who  being  ab- 
"  sent  at  the  time  of  the  crime  coramit- 
"  ted,  doth  yet  procure,  counsel  or  com- 
"  mand    another    to    commit    a  crime. 
"  The  procuring  of  a  felony  to  be  com- 
"  mitted,  though  by  the  intervention  of 
"  a  third  person,  is  being  an  accessory 
"  before  the  fact.     An  accessory  after 
"  the  fact  may  be,  where  a  person  know- 
"  ing  a  felony  to  have  been  committed, 
"  receives,  relieves,  comforts,  or  assists 
''  the  felony;  and  generally,  any  assist- 
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ancc  whatever  given  to  a  felon  to  hin- 
der his  being  apprehended,  tried,  or 
suffering  punishment,  makes  the  as- 
sister  an  accessory.  To  buy  or  re- 
ceive stolen  goods  did  not  at  common 
law  constitute  the  being  an  accessory 
to  the  crime  of  theft,  but  was  held  a 
simple  misdemeanor ;  but  now,  by 
statutes  5th  Ann.  c.  31,  and  4th  Geo. 
I.  c.  11.  all  such  receivers  are  made 
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accessories." 


The  crime  of  mutiny,  the  highest  ^"fj,"^;jj5 
crime  of  which  a  soldier  is  capable,  be-  therein. 
cause  it  strikes  immediately  at  the  foun- 
dation of  all  military  subordination,  and 
by  necessary  consequence  at  the  de- 
struction of  the  State,  is  by  martial-law 
punishable,  when  committed  in  its  great- 
est extent,  with  death;  and  in  its  lesser 
modifications,  with  such  other  penalties, 
as  a  general  court-martial  may  judge 
adequate  to  the  degree  of  the  offence. 

As  the  chief  danger  to  this  crime    Accesso- 
arises  trom  its  being  shared  or  joined  m   tiny. 
by  numbers,  so  it  becomes  a  matter  of 
high  expediency,  that  the  military  law 
should  guard  most  strictly  against  the 


nes  to  mu- 
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communication  of  a  contagion  of  so  dan- 
gerous a  nature.  It  is  therefore  wisely 
held  to  be  the  bounden  duty  of  every 
soldier,  to  check  this  dreadful  evil  in  its 
earliest  stage,  and  not  only  to  resist,  and 
quell  if  possible,  all  its  active  appearan- 
ces, but  to  give  immediate  information 
of  every  mutinous  purpose  that  may 
come  to  his  knowledge;  and  the  breach 
of  this  duty  by  inactivity  or  silence,  be- 
ing justly  held  to  be  an  approbation  and 
acquiescence  in  the  criminal  designs,  is 
declared  to  be  punishable  in  the  same 
degree  with  the  actual  crime.  By  the 
eighth  Article  of  War,  it  is  declared, 
that  "  Any  officer,  non-commissioned 
"  officer,  or  soldier,  who  being  present 
"  at  any  mutiny  or  sedition,  does  not  use 
*'  his  utmost  endeavours  to  suppress  the 
"  same,  or  coming  to  a  knowledge  of  any 
''  intended  mutiny^  does  not  without  de- 
"  lay  give  information  thereof  to  his 
*^  commanding  officer,  shall  be  punish- 
*'  ed  by  the  sentence  of  a  court-martial 
"  with  death  or  otherwise,  according  to 
"  the  nature  of  hi§  offence.'* 
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In  like   manner,  the  high  miUtary   ^  ^^^  ^' 
crime  of  misbehaviour  in  the  face  of  an    ^^^^'  ^ 
enemy,  or  the  yet  more  atrocious,  be-    Misbeha 
cause  more  wilful  and  deliberate  offence 
of  betraying,  abandoning,  or  delivering 
up  any  garrison,  fortress,  post,  or  guard, 
committed  to  the  charge  of  an  officer 
or  soldier,  is  punished  capitally  or  ac- 
cording to  the  measure  of  the  crime,  not 
only  in  the  person,  who  actually  com- 
mits it,   but   also  in   the  accessory,  as 
declared  by  the   52nd  Article  of  War, 
that  "  Any  officer  or  soldier,  who  shall 
"  misbehave  himself  before  the  enemy, 
"  run  av/ay,  or  shamefully  abandon  any 
"  fort,  post,  or  guard,  which  he  or  they 
"  may  be  commanded  to  defend,  or  speak 
"  words  inducing  others  to  do  the  like^ 
"  &fc."    So  likewise,  the  crime  of  deser-   Accessor 

ries  to  d€f 

tion  IS  punishable,  not  only  in  the  per-  senion. 
son  of  the  offender  himself,  but  of  the 
accessories.  Article  23rd  of  the  Rules 
and  Articles  of  War,  declare,  that  "  any 
"  officer  or  soldier  who  shall  be  con- 
"  victed  of  having  advised  or  persuad- 
"  ed  any  other  officer  or  soldier  to  de- 
"  sert  the  service  of  the  United  States, 
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"  shall  suffer  death,  or  such  other  pu* 
^'  nishment  as  shall  be  mflicted  upon 
"  him  by  the  sentence  of  a  general 
"  court-martial."  And  by  Article  22nd, 
a  soldier  or  non-commissioned  officer 
enlisting  himself  in  any  other  regiment, 
troop,  or  company,  in  which  he  last 
served,  is  held  to  be  desertion,  and  is 
punishable  as  such;  so  the  accessories 
to  this  offence  are  deemed  equally  guil- 
ty with  the  principals,  it  being  declared, 
that  "  In  case  any  officer  shall  knowing- 
^'  ly  receive  and  entertain  such  non- 
"  commissioned  officer  or  soldier,  or 
"  shall  not  after  his  being  discovered  to 
"  be  a  deserter,  immediately  confine 
"  him,  and  give  notice  thereof  to  the 
"  corps  in  which  he  last  served,  the  said 
"  officer  shall  by  a  court-martial  be  ca- 
*^  shiered.''  The  harboring  or  conceal- 
ing of  deserters,  purchasing  of  their 
arms,  clothes,  &c.  is  in  the  strictest 
sense  an  aiding  or  abetting  of  the  crime; 
but  it  may  be  either  a  military  or  civil 
offence,  according  to  the  state  or  quality 
of  the  person  who  commits  it.  If  com- 
mitted by  officers  or  soldiers,  it  is  cogni- 
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zable  as  a  military  crime  by  a  court-  ^  "^^  ^* 
martial,  and  is  punished  at  the  discretion  ^^^^'  ^' 
of  such  tribunal.  If  committed  by  other 
persons,  it  falls  under  a  special  provi- 
sion of  the  "  Act  fixing  the  Military 
Peace  Establishment,"  which  declares, 
that  "  everv  person  who  shall  procure 
"  or  entice  a  soldier  in  the  service  of  the 
"  United  States  to  desert,  or  who  shall 
*'  purchase  from  any  soldier  his  arms, 
"  uniform,  clothing,  or  any  part  thereof; 
*'  and  every  captain  or  commanding  offi- 
"  cer  of  any  ship  or  vessel,  who  shall 
"  enter  on  board  such  ship  or  vessel  as 
"  one  of  his  crew,  knowing  him  to  have 
*'  deserted  or  otherwise,  carry  away  any 
^^  such  soldier,  or  shall  refuse  to  deliver  ' 
''  him  up  to  the  orders  of  his  command- 
"  ing  officer,  shall  upon  legal  convic- 
*^  tion  be  fined  at  the  discretion  of  any 
*'  court  having  cognizance  of  the  same 
''  in  any  sum  not  exceeding  three  hun- 
"  dollars,  or  be  imprisoned  any  term  not 
*'  exceeding  one  year."* 

*  See  Appendix. 
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The  crime  of  giving  or  sending  a 
challenge,  is  punishable  both  in  the 
principals  and  accessories;  and  of  the 
latter,  the  military  law  distinguishes  va- 
rious sorts.  The  Articles  of  War  or- 
dain cashiering  as  the  punishment  of  a 
commissioned  officer  who  shall  send  or 
give  a  challenge,  and  corporal  punish- 
ment for  a  non-commissioned  officer  or 
soldier  guilty  of  the  same  offence.* 

If  any  commissioned  officer  or  non- 
commissioned officer,  commanding  a 
guard,  shall  knowingly  and  willingly 
suffer  any  person  whatsoever  to  go  forth 
to  fight  a  duel,  he  shall  be  punished  as 
a  challenger;  and  all  seconds,  promo- 
ters, and  carriers  of  challenges,  in  or- 
der to  duels,  shall  be  deemed  principals 
and  be  punished  accordingly.! 

As  the  practice  of  duelling  is  found- 
ed on  mistaken  sentiments  of  honor,  and 
supported  by  false  shame,  it  has  been 
laudably  endeavoured  in  the  framing  of 
laws  and  regulations  for  the  army,  to 
check  the  practice,  by  counteracting  the 


*  Article  of  War  25. 


t  Article  of  War  26, 
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principle.  After  announcing  the  pu- 
nishments for  giving  or  sending  a  chal- 
lenge, it  is  therefore  declared  by  the 
Articles  of  War,  that  ''  Any  officer  or 
"  soldier,  who  shall  upbraid  another 
"  for  refusing  a  challenge,  shall  himself 
*'  be  punished  as  a  challenger,"  and  a 
clause  is  added,  solemnly  acquitting  all 
officers  and  soldiers  of  any  disgrace  or 
opinion  of  disadvantage,  which  might 
arise  from  their  having  refused  to  ac- 
cept of  challenges,  as  they  will  only 
have  acted  in  obedience  to  the  laws, 
and  done  their  duty  as  good  soldiers, 
who  subject  themselves  to  discipline. 

All  officers  of  what  condition  soev-   Qpeiiing 

trays. 

er,  have  power  to  part  and  quell  all  quar- 
rels, frays,  and  disorders,  though  the 
persons  concerned  should  belong  to  ano- 
ther regiment,  troop,  or  company;  and  ei- 
ther to  order  officers  into  arrest,  or  non- 
commissioned officers  or  soldiers  into 
confinement,  until  their  proper  superior 
officers  shall  be  acquainted  therewith.* 
A  great  and  extraordinary  measure  of 

*  Article  of  War,  27. 
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authority  is  thus  committed  to  every 
person  who  bears  a  commission  as  an 
officer,  and  which  he  ought  to  consider 
is  to  be  his  indispensible  duty  to  exer- 
cise, whenever  occasion  shall  require. 

The  army  is  held  to  be  an  indivi- 
dual body,  of  which  all  the  parts  must 
co-operate  together  in  harmony;  and 
for  the  perfect  attainment  of  this  end, 
the  authority  of  officers  is  not  limited  to 
their  own  corps,  or  regiment,  but  is  ex- 
tended to  every  division  or  department 
of  the  army,  whenever  it  is  necessary  to 
suppress  this  disorder.  To  enforce  this 
ample  authority,  it  is  declared  by  the 
Articles  of  War,  that  "  whosoever  shall 
"  refuse  to  obey  such  officer  (though  of 
"  an  inferior  rank)  or  shall  draw  his 
"  sword  upon  him,  shall  be  punished  at 
"  the  discretion  of  a  general  court-mar- 
"  tial."* 
Neglect  of  Of  a  dutv  thus  specially  enioined, 

this  duty.  ''  ^        ^  j  j 

and  powerfully  enforced,  the  neglect  or 
breach  of  it  must  be  esteemed  a  punish- 
able offence.     All  officers  and  soldiers 

*  Article  of  War,  27. 
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witnessing  quarrels,  frays,  and  elisor-  ^  ^^^  ^' 
ders,  without  using  the  authority  and  sect,i. 
powers  thus  conferred  upon  them,  must 
therefore  be  considered  as  aiding  and 
abetting  the  principal  offenders,  and  al- 
though no  special  penalty  is  prescribed 
for  such  offence  by  the  Articles  of  War,  , 
they  may  be  arraigned  on  that  general 
article  which  ordains,  that  "  all  crimes 
"  not  capital,  and  all  disorders  and  ne- 
''  gleets  which  officers  and  soldiers  may 
"  be  guilty  of  to  the  prejudice  of  good 
"  order  and  military  discipline,  though 
"  not  mentioned  in  the  foregoing  Arti- 
"  cles  of  War,  are  to  be  taken  cogni- 
"  zance  of  by  a  general  or  regimental 
"  court-martial,  according  to  the  nature 
"  and  degree  of  the  oflPence,  and  be  pu- 
"  nished  at  their  discretion."* 

In  general,  therefore,  it  may  be  held 
as  a  military  law,  that  all  accessories  to 
the  commission  of  crimes  or  offences, 
either  by  the  furnishing  of  actual  aid  or 
assistance  to  the  principals  by  silently 
witnessing  or  concealing  the  crime,  har- 

*  Article  of  War  99. 
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boring  or  assisting  the  escape  of  crimi- 
SECT.  1.  nals,  or  barely  neglecting  that  essential 
duty  of  every  soldier,  to  promote  to  the 
utmost  of  his  power  the  strict  observ- 
ance of  good  order  and  discipline,  for 
which  the  martial  law  invests  him  with 
full  authority,  is  guilty  of  a  positive 
crime,  and  amenable  for  the  punishment 
thereof  to  the  cognizance  and  judgment 
of  a  court-martial. 

The  accessory  and  the  principal  may 
both  be  arraigned  and  tried  at  the  same 
time,  unless  they  shall  demand  a  sepa- 
rate trial.  It  seems  indeed  to  be  conso- 
nant with  justice,  that  the  accessory 
should  be  a  party  in  the  trial  with  the 
principal,  in  order  that  he  may  have  an 
opportunity  of  controverting  the  guilt 
of  his  supposed  principal,  and  by  conse- 
quence invalidating  the  charge  against 
himself. 

Notwithstanding  it  is  an  admitted 
principle  in  the  cognizance  of  all  crimes, 
that  no  man  shall  be  brought  twice  into 
trial  for  the  same  offence,  and  there  is 
an  express  proviso  to  that  etfect  in  the 
Articles  of  War,  yet,  although  a  man 
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may  be  acquitted  on  his  trial  as  an  ac-  ^  ^j^  ^' 
cessory,  there  is  nothing  to  prevent  his  ^^^^'  ^' 
being  afterwards  arraigned  and  tried  as 
a  principal;  as  the  offences  are  distinct, 
and  the  lesser  cannot  possibly  involve 
the  greater.  But  it  is  a  matter  of  some 
doubt  (says  Sir  William  Blackstone) 
whether,  if  a  man  be  acquitted  as  a  prin- 
cipal, he  can  be  afterwards  indicted  as 
accessory  before  the  fact,  since  those 
offences  are  often  very  nearly  allied,  and 
therefore  an  acquittal  of  the  guilt  of  one, 
may  be  an  acquittal  of  the  other  also. 
But  it  is  clearly  held,  that  one  acquitted 
as  principal  may  be  indicted  as  an  ac- 
cessory after  the  fact;  since  that  is  al- 
ways an  offence  of  a  different  species  of 
guilt,  principally  tending  to  evade  the 
public  justice,  and  is  subsequent  in  its 
commencement  to  the  other.* 

*  Black.  Com.  b.  4th.  c.  3. 
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SECTIOiV    2. 

0/  fHE  AFPREHENDING  QF  CRIMINALS  IN  ORDER  fO  ^RIAU 

Imprison-  ^f  j^^  Articlcs  of  War  direct,  that 

ment  in  or-  ' 

derto trial,  whenever  any  officer  shall  be  charged 
with  a  crime  he  shall  be  arrested  and 
confined  in  his  barracks,  quarters,  or 
tent,  and  deprived  of  his  sword  by  the 
commanding  officer.*  And  they  also 
declare  that  "  non-commissioned  offi- 
"  cers  and  soldiers  charged  with  crimes, 
"  shall  be  confined  until  tried  by  a  court- 
*'  martial,  or  released  by  proper  autho- 

^'  rity,"t 
Nature 8c  Althoueh  the  martial  law  makes  no 

degree  of  "  ^ 

arrests.  mention  of  any  difference  in  the  nature 
of  the  arrest  in  order  to  trial,  a  differ- 
ence is  established  by  the  custom  of  the 
army,  according  to  the  degree  or  mea- 
sure of  the  crime:  an  officer  accused  of 
a  capital  crime,  or  any  offence  of  which 
the  penalty  is  so  severe  as  to  excite  a 
natural  temptation  to  escape  from  jus- 


ft 


♦  Article  of  War  77.  f  Article  of  War  78. 
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lice  ought  to  be  detained  in  a  state  of  ^  ^^^  ^• 
confinement  as  secure  as  the  closest  ^^^^-  ^° 
civil  imprisonment.  If  the  offence  be  of 
a  lighter  nature,  the  presumption  is,  that 
the  officer  whose  character  is  thus  im- 
peached must  be  solicitous  to  obtain  a 
judicial  investigation  of  his  conduct,  and 
he  is  therefore  generally  allowed  to  be 
in  arrest  at  large,  that  is,  to  walk  about 
within  certain  limits,  without  his  sword, 
on  his  word  of  honor,  to  await  the  issue 
of  a  trial,  or  his  enlargement  by  proper 
authority.  The  degree  and  measure  of 
the  arrest  must  however  be  entirely  at 
the  discretion  of  the  commanding  officer, 
who  will  in  all  cases  regulate  his  conduct 
by  the  particular  circumstances,  and  by 
the  dictates  of  propriety  and  humanity. 

The  Articles  of  War  decree,  "  that  Time  of 
"  no  officer  or  soldier  who  shall  be  put  mg^nt?  * 
"  in  arrest  or  imprisonment,  shall  con- 
"  tinue  in  his  confinement  more  than 
'•  eight  days,  or  until  such  time  as  a 
"  court-martial  can  be  conveniently  as- 
"  sembled."*     The  latter  part  of  this 

*  Article  of  War  79. 
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Penalty  of 
refusing  to 
keep  pri- 
soners, or 
releasing 
them  with- 
out orders. 


clause  evidently  allows  a  latitude  which 
is  capable  of  being  abused;  but  as  in  a 
free  country  there  is  no  wrong  without 
a  remedy,  the  military  law  prescribes  a 
mode  of  redress  for  all  officers  or  sol- 
diers, who  conceive  themselves  injured 
by  their  commanding  officer,  which 
must  ahvays  be  sufficient  for  restrain- 
ing of  every  act  of  injustice  or  oppres- 
sion. 

It  is  declared  bv  the  Articles  of  War 
that  "  no  officer  commanding  a  guard, 
"  or  provost  martial,  shall  refuse  to  re- 
"  ceive  or  keep  any  prisoner  committed 
"  to  his  charge  by  an  officer  belonging 
"  to  the  forces  of  the  United  States; 
*'  provided  the  officer  committing  shall 
"  at  the  same  time  deliver  an  account 
"  in  writing,  signed  by  himself,  of  the 
"  crime  wdth  which  the  said  prisoner  is 
*^  charged;"*  audit  also  declares,  ''  that 
''  no  officer  commanding  a  guard,  or 
"  provost  martial,  shall  presume  to  re- 
"  lease  any  person  committed  to  his 
^'  charge,  w^ithout  proper  authority  for 


*  Article  of  War  fiO. 
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SO  doing,  nor  shall  he  suffer  any  per-        m 

son  to  escape,  on  the  penalty  of  being  '_^ 

punished  for  it  by  the  sentence  of  a 

court-martial."*     "  Every  officer  or  Names  of 

"^  ,        the  j)rison- 

provost  martial,  to  whose  charge  pri-   erstobe 

•  1        1      n        •   t         returned. 

soners  shall  be  committed,  shall  with- 
in twenty-four  hours  after  such  com- 
mitment, or  as  soon  as  he  shall  be 
relieved  from  his  guard,  make  report 
in  writing,  to  the  commanding  officer, 
of  their  names,  their  crimes,  and  the 
names  of  the  officers  who  committed 
them,  on  the  penalty  of  being  punish- 
ed for  disobedience  or  neglect,  at  the 
discretion  of  a  court-martial. "f 
Thus  the  liberty  of  the  citizen  un- 
der military  law,  in  as  far  as  is  consist- 
ent with  the  ends  of  justice,  seems  to 
be  guarded  with  precautions  little  infe- 
rior in  their  power  and  efficacy,  to  those 
which  secure  personal  liberty  under  the 
civil  laws  of  the  state.  The  penalty  of  Breach  of 
ah  officer's  breaking  his  arrest,  or  leav- 
ing his  confinement  before  he  is  set  at 
liberty  by  the  officer  who  confined  him, 

*  Article  of  War  81.         f  Article  of  War  83, 
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* 

^  ni^  ^    ^^  ^y  ^  superior  power,  is  declared  to 
SECT.  2.    |3g  cashiering  by  sentence  of  a  general 
court-martial.* 


*  Article  of  War  77. 
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'       CHAPTER  IV. 

Of  the  Procedure  and  Form  of  Trial  be- 
fore a  General  CourUMartiaL 

SECTION  1. 

OF  THE  ACCUSAflON  OR  CHARGES, 


In  all  trials  before  a  ^-eneral  court-   The  prose- 

"  ciuion. 

martial,  the  Judge-Advocate  sustains 
the  prosecution  in  the  name  of  the  Unit- 
ed States  of  America;  and  that  either 
solely  for  the  cognizance  of  a  breach  of 
the  public  military  law,  as  for  the  trial 
of  mutiny,  desertion,  &c.  or  in  concur- 
rence with  a  private  prosecutor,  who  is 
generally  a  party  that  has  individually 
suffered  an  injury  by  the  aggressions 
and  crime  of  the  prisoner  to  be  tried: 
we  say  generally^  because  it  sometimes 
happens,  that  for  the  sake  of  public  jus- 
tice the  individual  who,  from  accidental 
situation,   is   best  acquainted  with  the 
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^  ?v^  ^'    pai^ticular  circumstances  of  the  crime  to 
^^^^  •  ^'    be  tried,  (though  it  be  of  a  pubhc  na- 
ture) and  who  informs  as  to  the  matter 
of  accusation,  is  requested  to  sustain  in 
the  court  the  character  of  prosecutor 
*  jointly  with  the  Judge- Advocate,  and  to 

conduct  the  examination  of  the  evidence 
on  the  part  of  the  United  States:  a  duty 
this  of  great  moment,  though  not  with- 
out its  share  of  painful  feelings  to  the 
individual  who  is  called  upon  to  dis- 
charge it:  but  feelings  of  private  con- 
cern must  ever  give  way  to  the  greater 
ends  of  public  justice;  and  the  soldier 
or  officer  is  unworthy  of  the  character 
he  bears,  and  indeed  materially  culpa- 
ble, who  does  not  consider  that  the  al- 
legiance he  owes  to  his  country  and  the 
maintainance  of  military  law  and  disci- 
pline are  his  paramount  obligations,  to 
which  he  is  bound  to  sacrifice  every  su- 
bordinate and  selfish  consideration.  A 
prosecution  may  be  brought  in  a  court- 
martial  at  the  suit  of  a  person  who  is 
himself  not  subject  to  military  jurisdic- 
tion, provided  the  offence  be  of  a  mili* 
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taiy  nature,  and  committed  by  a  person   ^  ^^^  ^'• 
under  the  military  law.*  sect.  i. 

In  whatever  terms  the  accusation  in   The 
the  charges  may  be  conceived,  it  is  ne-   ^  ^^^^^' 
eessary, 

1st.  That  the  crime  or  ofience  be 
clearly  specified  and  expressed;  and  the 
act  or  acts  of  guilt  pointedly  charged 
against  the  prisoner. 

2nd.  That  the  time  and  place  when 
and  where  the  crime  was  committed,  be 
set  forth  with  all  possible  certainty  and 
precision. 

As  all  crimes  admit  of  certain  de- 
grees and  modifications  of  guilt,  it  is  es- 
sentially necessary  to  the  ends  of  justice, 
that  any  prisoner  who  is  to  undergo 
trial  for  a  crime,  should  be  apprised  of 
the  extent  and  degree  of  guilt  with 
which  he  stands  charged,  and  of  the  par- 
ticular facts  of  v/hich   the  prosecutor 

*  The  surgeon  of  a  British  regiment  was  lately 
(Dec.  1799)  prosecuted  before  a  general  court-martial, 
at  Norwich,  at  the  suit  of  a  coroner^  for  neglect  of  duty 
in  not  paying  proper  attention,  to  a  sick  soldier  of  that 
regiment,  who  died  of  a  dyseiuary  in  the  hospital. 
The  defendant  was  honorably  acquitted,  and  the  sen- 
tence^approved  by  the  king. 

I 


oU  ON   MARTIAL   LAW,   AND 

^  ^y^  ^'    means  to  bring  evidence  against  him,  in 
SECT.  1.    order  that  he  may  have  a  fair  opportu- 
nity of  invaUdating  the  proof  of  those 
facts  by  contrary  evidence.  As  dierefore, 
in  a  civil  court  of  justice,  it  would  not 
be  sufficient  to  state  in  the  indictment 
that  the  party  is  guilty  of  m.urder,  v^ith- 
out  specifying  the  particular  act  of  kill- 
ing or  slaying  a  certain  person,  and  the 
manner  in  which  the  slaughter  was  com- 
mitted, so  in  trials  by  courts-martial  the 
charge  must  contain  a  distinct  specifi- 
cation of  the  criminal  act  or  acts.    Thus 
if  the  crime  be  mutiny,  it  is  not  suffi- 
cient that  the  charges  bear  that  A.B.  is 
guilty  of  mutiny.     The  particular  acts 
of  mutinous  conduct  in  the  prisoner  must 
be  clearly  and  distinctly  enumerated;  as 
entering  forcibly  and  with  arms  into  a 
guard-house  and  releasing  a  prisoner; 
using  certain  speciified  traitorous  expres- 
sions against  the  President  of  the  Unit- 
ed States,  or  Vice-President  thereof;  or 
contemptuous    and    disrespectful    lan- 
guage towards   a   superior  officer,    or 
offering  such  and  such  acts  of  violence 
against  him;  urging  his  fellow-soldiers 
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to  resist  military  orders;  persuading 
them  to  revolt  to  the  enemy,  he.  In 
like  manner,  if  the  crime  is  abandoning 
or  betraying  a  garrison,  fortress  or  post, 
not  only  must  the  particular  fortress, 
post,  or  garrison  be  distinctly  specified, 
but  the  special  act  of  treachery  describ- 
ed, and  the  manner  in  which  it  was 
committed. 

There  is  one  class  of  offences  in 
which  a  distinct  specification  of  the  cri- 
minal act  or  acts  is  more  particularly 
necessary.  It  is  ordained  by  the  Rules 
and  Articles  of  War,  that  "  Any  com- 
"  missioned  officer  convicted  before  a 
"  general  court-martial,  of  conduct  un- 
*'  becoming  an  officer  and  a  gentleman, 
"  shall  be  dismissed  the  service."*  As 
this  is  a  crime  of  great  latitude  of  inter- 
pretation, and  admitting  both  of  an  in- 
finite variety  of  the  acts  from  which  such 
misbehaviour  may  be  inferred,  and  pos- 
sibly often  of  a  difference  of  opinion  with 
regard  to  the  degree  of  guilt  that  may 
be  attached  to  such  acts;  it  is  evident 

*  Article  of  War,  83-.  ' 
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that  much  injustice  would  be  done  to 
any  prisoner  who  should  be  arraigned 
before  a  court-martial,  upon  a  general 
charge  of  ''  conduct  unbecoming  an  offi- 
"  cer  and  a  gentleman,"  without  any 
specification  of  the  facts  which  were 
deemed  to  constitute  such  gross  misbe- 
haviour, and  which  possibly  the  prisoner 
if  apprised  of  them,  might  either  totally 
disapprove,  or  shew  that  they  admitted 
of  such  extenuation  from  circumstances 
as  might  alleviate,  or  altogether  excul- 
pate from  the  charge.  As  the  Articles 
of  War  do  not  particularly  enjoin  that 
the  charge  shall  contain  a  clear  or  dis- 
tinct specification  of  the  facts,  it  might 
perhaps  be  argued  that  such  specifica- 
tion is  not  essentially  necessary;  and  it 
must  be  owned  that  in  practice  it  has 
too  frequently  been  dispensed  with,  and 
a  general  charge  allowed  as  of  mutiny, 
disobedience  of  orders,  disrespectful 
conduct  to  superior  officers,  ike.  But 
the  generality  of  such  charges  altho' 
if  not  absolutely  reprobated  by  the  mi- 
litary law,  or  amount  to  a  voidance  or 
annulling  of  the  indictment,  affords  in 
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every  case  a  competent  and  weighty  ob-  ^^f^  ^' 
jection  upon  the  part  of  the  prisoner,  ^^^^'  ^' 
which  he  may  urge  to  the  effect  of  hav- 
ing the  charge  rendered  specially  by  a 
pointed  detail  from  the  prosecutor  of 
the  particular  facts  on  which  it  is  found- 
ed: and  this  requisition  by  the  prisoner 
which  is  founded  in  justice,  no  court* 
martial  can  legally  refuse.  In  any  case, 
therefore,  it  is  most  advisable  to  pre- 
vent all  objection  by  a  clear  specifica- 
tion of  the  facts,  in  the  charges  furnish- 
ed to  the  prisoner,  on  which  he  is  to  be 
arraigned.  The  charges  must  clearly 
designate  and  mark  out  the  person  of 
the  prisoner  by  his  name,  surname, 
rank  or  station,  and  regiment  or  corps 
to  which  he  belongs,  &c.  as  A.B.  cap- 
tain, lieutenant,  ensign,  sergeant,  cor- 
poral, or  private,  &:c.  in  the  regiment 
of,  &:c* 

The  same  minuteness  and  precision   spedfica- 
ought  to  be  observed  in  specifying  the    TmAA  ^ 
time  and  place  when  and  where  the  facts    ^^''*'^' 
charged  were   committed,    when  it  is 
possible  to  be  thus  particular;  for  such 
specification  may  in  most  cases  be  es- 
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^  ^v^  ^   sentially  necessary  towards  the  prison- 
SECT.  1.    gj.'g  defence. 

One  of  the  most  complete  and  con- 
clusive proofs  of  exculpation  is  an  alibi^ 
that  is,   when  convincing  evidence   is 
produced  to  the  court,  that  the  prisoner 
was  in  a  different  place,   at  the  time 
when  the  crime  is  charged  to  have  been 
committed.     As  to  the  circumstance  of 
place^  it  is  in  all  cases  possible  for  the 
prosecutor  to  be  most  pointed  and  spe- 
cific,  and  therefore   such  specification 
can  never  be   dispensed  with    in   the 
framing  of  the   charge.     But  with  re- 
gard to  time  there  cannot  always  be  the 
same    certainty    and    precision.      Wit- 
nesses with  no  intention  to  violate  the 
truth,  may  from  the  defect  of  memory, 
vary   in   their  testimony   as  to   hours, 
days,   time   of  the  day,   name   of  the 
month,   &c.   and  yet  be    most  pointed 
and  accurate  as  to  the  acts  committed. 
The  prosecutor  therefore  wanting  the 
same  absolute  certainty  for  his  informa- 
tion, is  allowed  some  latitude  with  re- 
spect to  time;  and  provided  the  charge 
is  in  other  respects  sufficiently  precise, 
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he  may  charge  the  fact  or  facts  to  have  ^  ^y^  ^' 
been  committed  on  such  a  day  of  such  ^^^^^-  ^- 
a  month,  or  on  one  or  other  of  the  days 
of  that  month  or  of  the  month  immedi- 
ately following.  But  as  this  is  an  in- 
dulgence granted  only  from  necessity, 
so  in  no  case  when  it  is  possible  for  the 
prosecutor  to  mark  the  time  with  cer- 
tainty and  precision  ought  he  to  be  al- 
lowed such  latitude  as  that  above-men- 
tioned,  as  it  deprives  the  prisoner  of  all 
opportunity  of  proving  an  alibi.  Al- 
though no  crimes  or  offences  are  comi-   it 'snot 

^  "  necessary 

zable  by  a  court-martial,  unless  what   to  refer 

.  ,  T        specially 

are  either  specially  declared  to  be  such  to  the  Ar- 
by  the  Articles  of  War,  or  fall  under  the  War. 
general  description  of  disorder  and  ne- 
glects, to  the  prejudice  of  military  dis- 
cipline; it  is  not  customary  nor  is  ^it 
necessary,  in  drawing  up  the  charges 
against  an  offender  to  refer  to  any  par- 
ticular Article  of  War  of  which  he  has 
been  guilty  of  a  breach.  Such  refer- 
ences can  answer  no  good  purpose,  but 
might  often  lead  to  cavelling,  and  cap- 
tious objections.  The  specification  of 
the  criminal  act  is  sufficient  intimation 
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er. 


to  the  prisoner  that  his  offence  is  consi- 
dered by  the  prosecutor  to  be  a  breach 
of  the  mihtary  law,  and  it  is  always  com- 
petent for  him  to  dispute  its  relevancy, 
and  to  call  upoTi  the  prosecutor  and 
shew  in  what  respect  it  falls  under  the 
prohibition  of  the  law. 
A  copy  of  A  true  copy  of  the  charp;es  on  which 

the  charg-  .  •      ^      ,  .     j  .         r 

es  must  be  tlic  pnsoucr  IS  to  bc  tried  must  be  lur- 
the  prison,  uishcd  to  him  by  the  Judge-Advocate 
in  such  time  before  the  meeting  of  the 
court  that  he  may  have  full  opportunity 
of  preparing  himself  for  his  defence, 
that  is,  collecting  such  evidence,  either 
oral  or  written,  as  may  be  necessary  for 
his  exculpation,  or  in  rebutting  the 
proofs  of  the  charge,  and  for  the  advis- 
ing with  his  counsel,  on  all  points  touch- 
ing the  conduct  of  the  trial,  objections 
to  the  members,  competency  of  the  wit- 
nesses, &:c. 

After  the  charges  have  been  thus  far 
furnished  to  the  prisoner,  it  is  not  com-, 
petent  for  the  Judge-Advocate  or  the 
prosecutor,  to  make  any  alteration  on 
them  either  in  substance  or  in  form, 
when  they  come  before  the  court.     If  a 
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material  alteration  occurs  to  be  made  be-  ^  "y^  ^' 
fore  trial,  the  consent  of  the  commander  ^^^^-  2- 
in  chief,  or  of  the  person  on  whose  or- 
der the  trial  is  to  proceed,  must  be  ob- 
tained for  that  alteration  of  which  like- 
wise the  prisoner  is  entitled  to  have  the 
most  timely  notice  that  can  be  given  to 
him.  • 


ass 


SECTION  2. 

J-ORM  OF  CONSirrutlNG  Q'HE  CQUR2\ 

General   courts-martial  ate   con-    Authority 
vened  either  by  the  direct  authority  of  which  the 
die  President  of  the  United  States,  or   S! '^ 
by  order  of  the  commander  in  chief,  or 
other  officer  having  the  power  to  assem- 
ble general  courts-martial. 

All  trials  before  courts-martial,  like 
those  in  the  civil  courts  of  judicature, 
are  conducted  publicly,  and  with  open 
doors;  and  in  order  that  this  publicity 
of  trial  may  in  no  case  be  attended  with 

K 
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^  ^v^  ^'  tumult  or  indecorum  of  any  kind,  the 
^^^^- ^'  court  is  authorised  by  the  Rules  and 
Articles  of  War*  to  pvmish,  at  their  dis- 
cretion, all  riotous  and  disorderly  pro- 
ceedings, or  menacing  words,  signs,  or 
gestures,  used  in  their  presence. 
Thepri-  The  president    and  the    whole   of 

soner  ^ 

brought  the  members  of  the  court,  being  as- 
sembled, on  the  day  appointed  for  its 
ineeting,  and  intimation  having  been 
previously  given  for  all  the  necessary 
witnesses  to  attend,  the  prisoner  is 
brought  into  court,  and  called  to  the  bar 
by  his  name;  and  akhough  until  that  pe- 
riod, he  may  have  been  in  close  con- 
finement, even  in  irons,  he  must  appear 
then  unfettered,  and  without  bonds  of 
any  kind;  unless  (as  the  antient  law  and 
customs  authorise)  when  there  is  dan- 
ger of  escape,  or  rescue. f 

The  Judge -Advocate  now  reads  in  an 
audable  voice,  the  warrant  or  order,  for 
holding  the  court.  He  then  calls  over 
the  names  of  the  members  of  the  court, 
who  are  desired  to  take  their  places,  ac- 

*  Article  of  War  76.  f  Hawkin's  Pleas  Crown. 


COURTS-MARTIAL.  74 

cording  to  their  rank  in  the  army,  and  ^  ^y^  ^' 
the  dates  of  their  commissions,  arrang-    ^^^'^^  ^' 
ing  themselves  in  that  order,  aUernately 
on  the  right  and  left  hand  of  the  presi- 
dent.—  Fide  Plate. 

The  Judofe- Advocate  then  demands   Privilege 

^  of  chal- 

of  the  prisoner,  whether  he  has  any  ob-  lenging 

IP    members- 

jection  against,  or  challange  to  make  oi 
any  of  the  members  present,  and  if  he 
have,  he  is  required  to  state  his  cause 
of  challenge,  on  which,  the  president 
must  order  the  court  to  be  cleared,  and 
the  members  w^ill  then  deliberate  on  the 
import  and  validity  of  the  same.   In  the    Grounds 
trial  OI  crnnes  beiore  a  civu  court,  the   ges. 
law   allows   to  the  prisoner  a  right  of 
peremptory  challenge;  that  is,  of  positive- 
ly disclaiming  such   and  such  persons 
(to  a  certain  number)  to  be  of  the  spe- 
cial jury,  without  any  cause  or  objection 
shewn. 

In  courts-martial,  however,  there  is 
no  such  liberty  allowed.  The  prisoner 
must  assign  his  cause  of  challenge,  of 
the  relevancy  or  validity  of  which,  the  , 
members  are  themselves  the  judges,  and 
no  challenge  to  more  than  one  member 
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^  ^v^  ^'   ^t   a   time    can   be    received    by    the 

SECT.  2.     cQ^^t^* 

The  most  vahd  causes  of  challenge, 
are  suspicion  of  prejudice,  or  malice, 
and  infamous  character.  The  suspicion 
of  prejudice  may  reasonably  be  inferred 
against  a  member,  from  the  circum- 
stances of  near  relation  to  any  person  or 
party  injured  by  the  crime  of  the  pri- 
soner, or  having  any  interest  in  the 
cause,  whereby  he  may  be  led  to  wish 
the  condemnation  of  the  prisoner.  As 
such  causes  of  prejudice  are  various  in 
their  degree,  it  is  in  the  breast  of  the 
members,  as  judges  of  their  validity,  to 
give  them  what  weight  they  may  con- 
ceive they  are  entitled  to;  nor  can  any 
general  rule  of  decision  be  prescribed. 

As  previous  to  the  assembling  of  a 
general  court-martial,  it  sometimes  hap- 
pens, that  a  court  of  enquiry  is  appoint- 
'^■'^  ed,  for  the  purpose  of  determining 
whether  there  appear  sufficient  grounds 
.  for  bringing  the  person  accused,  to  trial; 
and  it  is  allowed  to  such  courts  of  ^n- 

*  Article  of  War,  71. 
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quiry,  to  call  before  them,  and  examine, 
all  witnesses,  both  in  support  of,  and 
defence  against  the  accusation,  and 
report  their  opinion  of  the  grounds  of 
charge;  it  has  been  questioned,  whether 
the  members  of  such  court  of  enquiry- 
are  thereby  incapacitated  from  being 
afterwards  appointed  to  sit  on  a  court- 
martial,  for  the  trial  of  a  prisoner,  on 
whose  cause  they  have  already  report- 
ed their  opinion.  A  court  of  enquiry 
bearing  a  near  affinity  to  a  grand  jury, 
and  the  law  being  precise  on  that  point, 
that  no  grand  juror  who  has  found  a 
bill  of  indictment  against  a  prisoner, 
can  be  a  member  of  the  petty  jury,  on 
the  trial  of  that  prisoner,  or  even  the 
trial  of  another,  wherein  the  same  mat- 
ter is  in  question.  It  seems  to  be 
thence,  with  much  reason,  concluded, 
that  it  is  sufficient  ground  for  challeng- 
ing the  member  of  a  general  court-mar- 
tial, who  had  given  his  opinion  of  the 
cause  in  a  previous  court  of  enquiry. 
For  although  the  members  of  a  court  of 
enquiry  do  not  actually  pronounce  a 
sentence  upon  the  cause,  but  only  re- 
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^  ^v^  ^'  1^^^  their  opinion,  whether  there  appear 
^^^^'  ^-  sufficient  ground  for  bringing  the  ac- 
cused person  to  trial;  yet  even  that 
opinion  is  derogatory  from  absohite  im- 
partiaHty,  a  natural  bias  thence  arising 
to  support  and  justify  it  on  the  final 
trial. 

So  jealous  is  the  law  of  the  perfect 
impartiality  of  jurors,  that  it  is  allowed 
to  be  a  good  cause  of  challenge,  that  the 
juror  has  been  heard  to  give  his  opinion 
before-hand,  that  the  party  is  guilty,* 
and  a  similar  ground  of  challenge 
against  the  member  of  a  court-martial 
would  without  doubt  be  sustained. 
Much  more  would  it  be  a  sufficient 
ground  of  challenge  against  the  mem- 
ber of  a  general  court-martial,  in  an  ap- 
peal from  the  sentence  of  a  regimental 
court,  that  the  same  person  had  been 
one  of  the  judges  in  the  latter. 

The  causes  of  challenge  impossible 
to  be  overruled,  are  the  charge  of  cor- 
ruption or  bribery,  verified  by  compe- 
tent proof;  and  malice  or  hostile  enmity 

*.2  Hawkins,  418. 
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expressed  by  word,  or  deed  against  the  ^  ^y^  ^' 
prisoner.  Infamous  character  is  Hke-  ^^^^' "' 
wise  a  most  relevant  ground  of  chal- 
lenge; but  as  this  objection  admits  of 
no  precise  definition  or  description,  it 
would  be  necessary  wherever  it  is  mov- 
ed, that  the  fact  or  reasons  on  which  it 
is  founded  should  not  only  be  specified, 
but  proved.  Thus  a  member  may  be 
reasonably  challenged  on  the  head  of 
infamous  character,  who  has  been  tried 
and  convicted  of  a  crime ;  but  the  proof 
of  that  fact  must  be  produced  in  court, 
that  is,  the  record  of  his  conviction. 

The  privilege  of  challenge  is  mutual 
to  the  prisoner  and  to  the  prosecutor; 
for  there  may  be  sources  of  prejudice 
in  favor  of  the  prisoner  as  well  as 
against  him,  and  urgent  motives  that 
may  sway  to  acquit,  as  well  as  to  con- 
demn. 

Where  the  prisoner  and  prosecutor  Members 
decline  to  challenge  any  of  the  mem- 
bers, where  the  causes  of  challenge 
have  been  disallowed,  die  Judge-Advo- 
cate proceeds  to  administer  to  the  mem- 
bers of  the  court,  the  oath  prescribed 


sworn. 
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by  the  Articles  of  War.  The  oath  is 
SECT.  2.  taken  by  each  person  holding  iip  his 
right  hand,  and  repeating  the  words 
after  the  Judge-Advocate.  After  the 
oath  has  been  administered  to  all  the 
members,  the  President  administers  to 
the  Judge-Advocate  the  particular  oath 
of  secrecy  to  be  taken  by  him. 

The  oath  to  be  taken  by  the  presi- 
dent and  members  contains  a  twofold 
obligation  of  secrecy. —  1st.  That  they 
will  not  divulge  the  sentence  of  the 
court,  until  it  shall  be  published  by 
proper  authority,  and  2nd.  That  they 
shall  not  disclose  or  discover  the  vote 
or  opinion  of  any  particular  member  of 
the  court-martial,  unless  required  to  give 
evidence  thereof  by  a  court  of  justice 
in  a  due  course  of  law.* 

Both  these  obligations  have  their 
foundation  in  reason  and  good  policy. 
No  sentence  of  a  general  court-martial 
is  complete  or  final,  until  it  has  been 
duly  approved.  Until  that  period,  it  is 
strictly  speaking,  no  more  than  an  opi- 

*  Article  of  War,  69. 
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nion,  which  is  subject  to  aheration  or  ^^y^^' 
revisal.  In  this  interval  the  communi-  sect.  2. 
cation  of  that  opinion  could  answer  no 
ends  of  justice,  but  might,  in  many  cases 
tend  to  frustrate  and  defeat  them.  The 
obHgation  to  perpetual  secrecy,  with 
respect  to  the  votes  or  opinions  of  the 
particular  members  of  the  court,  is  like- 
wise founded  on  the  v/isest  policy. 
The  members  of  a  court-martial  cannot 
boast  of  the  same  independence  of  the 
executive,  and  consequent  immunity 
from  influence,  as  the  judges  in  the  or- 
dinary courts  of  law.  The  officers  who 
compose  a  military  tribunal,  are  neces- 
sarily dependant  for  their  preferment 
on  the  president  and  his  ministers: They 
are  even  in  some  degree  under  the  in-- 
fiuence  of  their  commander  in  chief: 
Powerful  motives  of  opinion!  which 
might  sometimes  lead  a  weaker  mind 
astray  from  the  direct  path  of  justice. 
This  danger  is  therefore  best  obviated 
by  the  confidence  and  security  which 
every  man  possesses,  that  his  particu- 
lar opinion  is  never  to  be  divulged.  An- 
other reason  of  yet  stronger  nature,  is, 
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^  ^v^  ^'  t'^i^t  the  individual  members  of  the 
SECT.  2.  court  may  not  be  exposed  to  the  resent- 
ment of  parties  and  their  connections, 
^  which  can  hardly  fail  to  be  excited  by 
those  sentences  which  it  is  often  neces- 
sary for  courts-martial  to  pronounce. 
It  may  be  necessary  for  cfl&cers,  in  the 
course  of  their  duty,  daily,  to  associate, 
and  frequently  be  sent  on  the  sam.e  com- 
mand or  service,  with  a  person  against 
whom  they  have  given  an  unfavorable 
vote,  or  opinion,  in  a  court-martial.  The 
publicity  of  these  votes  or  opinions 
would  create  the  most  dangerous  ani- 
mosities, equally  fatal  to  the  peace  and 
security  of  individuals,  and  prejudicial 
to  the  public  service. 

The    oath  wdiicli  is  taken  by   the 

The  oath       t      i  x    i  •  i 

of  the        Judge-Advocate,    contams    the     same. 

Judge- Ad-         1  r       ^-  ^  ^  r 

vocate.  obligation  to  secrecy,  except  so  lar  as 
it  relates  to  the  person  who  has  the  ap* 
proving  of  the  sentence  of  the  court,  to 
whom  it  may  be  of  material  importance 
previously  to  that  approbation,  that  the 
opinion  of  the  Judge- Advocate,  with  re- 
gard to  the  propriety,  justice  and  lega- 
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lity  of  the  sentence  of  the  court  should   ^  ^^A  ^* 
be  known.  sect.  2. 

The  Judge- Advocate  is,  however, 
•  bound  by  oath,  as  well  as  the  members 
of  the  court,  to  maintain  the  strictest 
secrecy  with  regard  to  the  votes  or  opi- 
nions of  individuals',  for  the  same 
reasons  of  expediency  and  good  policy. 

The  oaths  which  are  taken  previ-   The  oaths 

I  1  I .  r      ^  3.re  to  be 

ousiy  to  the  proceeding  01  the  court-  adminis- 
martial  to  any  trial,  form  in  fact  the  onceo'ni}'. 
essentials  by  v/hich  the  court  is  consti- 
tuted: they  therefore  create  an  obliga- 
tion, which  is  binding  on  all  the  mem- 
bers, until  it  is  finally  dissolved.  It  is 
on  that  account  unnecessary  and  impro- 
per (for  all  unnecessary  oaths  are  im- 
proper) for  the  same  court-martial  to 
repeat  the  ceremony  of  taking  these 
oaths  for  every  new  trial.  The  writers 
who  have  maintained  this  opinion,  have 
grounded  it  on  the  words  of  the  charge 
given  by  the  Judge-Advocate,  previous 
to  the  oath  of  the  members,  "  you  shall 
well  and  truly  try  and  determine,  accord- 
ing to  evidence,  the  matter  now  before 
you."     But  in  the  first  place,  the  term 
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matterht'mg  general,  will  apply  to  every 
subject  of  criminal  prosecution,  which 
is  to  be  tried  by  the  court,  and  in  the 
second  place,  the  words  of  the  oath  taken 
by  the  members  is  entirely  general,  ap- 
plying to  their  duty  as  judges,  with 
which  character  they  continue  invested 
until  all  the  trials  are  finished,  and  the 
court  dissolved.  It  has  been  urged  in 
opposition  to  this  doctrine,  that  the 
privilege  of  challenging  the  members 
of  the  court,  being  competent  to  every 
prisoner,  and  custom  requiring  that 
such  challenge  should  be  made  before 
the  members  are  sworn;  if  that  form 
were  not  to  be  repeated  in  the  com- 
mencement of  every  new  trial,  none 
could  avail  themselves  of  the  right  of 
challenge,  but  the  first  who  was  ar- 
raigned. But  there  is  no  reason  of  jus- 
tice or  common  sense,  that  should  pre- 
clude a  person  from  challenging,  on 
sufficient  cause,  any  of  the  members 
after  the  court  is  sworn,  provided  he 
had  no  opportunity  of  moving  his  objec- 
tion before  the  form  was  gone  throughe 
An    objection    cannot   be    said   to    be 
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waved,  which  the  objector  had  no  pow-  ^  ^^  ^' 
er  of  urging :  Nay,  let  the  case  be  sup-  ^^^^^-  ^- 
posed,  that  a  prisoner  had  positively 
declined  to  challenge  any  of  the  mem- 
bers of  the  court,  as  being  ignorant  at 
the  time  of  any  competent  or  just  objec- 
tion, in  consequence  of  which,  all  the 
members  are  solemnly  sworn,  and  the 
trial  is  entered  upon,  and  afterwards  a 
most  just  cause  of  challenge  comes  to 
the  prisoner's  knowledge,  emerging  per- 
haps from  the  evidence  itself,  can  any 
doubt  be  entertained,  that  such  chal- 
lenge would  not  avail' the  prisoner?     It 

may,  in  practice,  be  held  incompetent  , 
to  challenge  a  jury-man,  after  he  is 
sworn;  but  admitting  this  to  be  the 
practice,  with  respect  to  juries,  (for 
which  however,  there  appears  no  suffi- 
cient reason)  the  analogy  does  not 
hold  good  between  a  jury,  which  is 
chosen  anew  for  every  particular  trial, 
and  whose  functions  begin  and  end 
with  that  trial,  and  a  court-martial, 
which,  v/hen  many  offences  are  to  be 
tried,  is  to  hear,  examine,  and  to  give 
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^  ?v^  ^*   j^idgment  in  all  matters  which  shall  be 
SECT.  3.    brought  before  them. 


SECTION  3. 


ARRAIGNMENf  AND    fRIAL    OF    fHE    PlilSONER, 


Incident  to 

arraign- 

37ient. 


The  court  being  now  regularly 
constituted,  and  every  preliminary  form 
gone  through,  the  Judge-Advocate,  as 
prosecutor  for  the  United  States,  desires 
the  prisoner  to  listen  to  the  charge  or 
charges  exhibited  against  him,  which 
he  reads  with  an  audible  voice;  and 
then  the  prisoner  is  asked,  "  v/hether 
he  is  guilty  or  not  guilty  of  the  matter 
of  accusation." 

Thus  arraigned,  the  prisoner  may 
either  I.  stand  miite^  that  is,  refuse 
to  answer,  or  answer  foreign  to  the  pur- 
pose; 2.  confess  the  fact  of  which  he 
is  accused,  or  3.  plead  not  guilty  to 
the  charge. 
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It  was  formerly  the  practice  of  our  ^  %^  ^' 
courts-martial,  in  case  the  prisoner  stood  ^^^^-  ^' 
mute  from  obstinacy,  and  deliberate  de-  standing 
sign,  or  answered  foreign  to  the  pur- 
pose, to  proceed  against  him  as  if  he 
had  regularly  pleaded  guilty;  particu* 
larly  after  endeavouring  with  wisdom 
and  temperance  to  overcome  his  obsti- 
nacy, by  setting  forth  the  dreadful  con- 
sequence which  awaited  him.  But  it  is 
now  humanely  ordained  in  the  Articles 
of  War,  "•  when  any  prisoner  arraigned 
"  before  a  general  court-martial,  shall, 
*'  from  obstinacy  and  deliberate  design, 
"  stand  mute,  or  answer  foreign  to  the 
"  purpose,  the  court  may  proceed  to 
"  trial  and  judgment  as  if  the  prisoner 
'^  had  regularly  pleaded  not  guilty.*'* 

A  prisoner's  imorance  of  the  Ian-   w^^enan 

-•■  ^  interpreter 

guage  in  which  he  is  arraigned,  and  in  ^^  necessa- 
which  the  trial  is  to  be  conducted,  may 
bring  him  into  a  predicament  somewhat 
similar  to  that  of  standing  mute  to  the 
charge.  In  such  case  it  is  necessary 
that  a  neutral  person  of  ability  and  dis- 

*  Article  of  War,  70. 
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cretion,  who  is  equally  skilled  in  both 
SECT.  3.  languages,  should  be  sworn,  to  interpret 
between  the  prisoner  and  the  prosecutor 
and  court.  This  interpreter  must,  in 
in  the  first  place,  explain  to  him,  dis- 
tinctly the  import  and  substance  of  the 
charge,  and  deliver  to  the  court  his  an- 
swer to  the  accusation;  and  during  the 
whole  course  of  the  trial,  he  must  trans- 
late, for  the  benefit  of  the  prisoner,  the 
import  of  the  evidence  of  each  of  the 
witnesses,  and  put  such  questions  as  the 
prisoner  shall  suggest,  either  in  the  way 
of  cross-examination  of  the  evidence 
for  the  prosecution,  or  directly  as  ex- 
culpatory proof. 

Confes-  ^*   ^^  ^^^^  prisoner  plainly  and  ex- 

sing  the      plicitly  confess  the  crime   with  which 

crime.  ■*■       ^     "^ 

he  is  charged,  nothing  remains  for  the 
court,  but  to  pronounije  judgment;  but 
as  in  such  circumstances,  the  awarding 
of  a  capital  or  most  rigorous  sentence 
is  peculiarly  painful,  the  court,  not  only 
for  the  ease  of  their  own  minds,  but  in 
humanity  to  the  prisoner,  who  may, 
perhaps,  be  influenced  by  an  illusive 
hope  of  mercy,  will  not  willingly  record 
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siich  confession,  or  preclude  the  unhap- 
py criminal  from  ample  time  and  oppor- 
tunity of  retracting  it :  Indeed,  if  a  cri- 
minal court  is  influenced,  as  it  ever 
ought  to  be,  by  the  equitable  consider- 
ation of  duly  proportioning  punishment 
to  the  degrees  of  offence,  reason  and 
humanity  will  plead  with  equal  force  in 
•their  breasts  for  a  mitigation  of  the 
doom  of  a  penitent,  and  confessing  of- 
fender. The  essence  of  a  crime  is  the 
intention  with  which  it  is  committed,  and 
the  malignancy  of  that  intention  is  the 
measure  of  its  atrocity.  But  most  as- 
suredly the  mind  of  that  offender  is 
less  obstinately  and  inveterately  malig- 
nant, who  under  a  strong  impression  and 
conciousness  of  his  guilt,  explicitly 
avows  it,  and  throws  himself  upon  the 
mercy  of  his  judges,  than  of  him,  who, 
guilty  of  the  same  crime,  has  the  hardi- 
hood to  persist  in  a  denial  of  his  guilt, 
and  boldly  to  abide  the  issue  of  a  trial. 

3-    But  the    most    customary  plea 
of  a    prisoner,   and  always    the   most    sue,  or  not 
desirable,  is  the  general   issue,   or  that 
of  7iot  guilty  of  the  charge ;  and  this  plea 
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^  ^^/^  ^'   must  be   simple,   and  without  qualifi- 

SECT.  3.    cation  or  justification,  that  is,  an  abso- 

-'■'■II    ■ 

lute  denial  on  the  part  of  the  prisoner 

of  the  crime  which  is  laid  to  his  charge; 

this  cannot  be  better  explained  than  in 

the  words  of  Sir  William   Blackstone, 

which,  though  relating  strictly  speaking 

to   trial  before  civil   courts   of  justice, 

are  however  applicable  to  courts-mar-* 

tial.     "  In  case   of  an  indictment  for 

"  felony  or  treason,   there  can  be   no 

"  special  justification  put  in  by  way  of 

*'  plea:  As  on  an  indictment  for  murder, 

"  a  man  cannot  plead  that  it  was  in  his 

"  own  defence,  against  a  robber  on  the 

"  highway,   or  a  burgler,  but  he  must 

"  plead  the   general  issue,   not  guilty, 

^'  and  give  this  special  matter  in   evi- 

"  dence,and  the  jury  upon  that  evidence 

"  will  take  notice  of  any  defensive  mat- 

"  ter,  and  give  their  verdict  accordingly, 

"  as  effectually  as  if  it  were  or  could  be 

"  specially   pleaded.     So  that  this   is, 

"  upon  all  accounts,  the  most  advanta- 

''  geous  plea  for  the  prisoner.*" 

*  Black,  b,  4,  c.  26. 
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But  a  prisoner  who  neither  stands   ^  ^y^  ^^ 
mute,   confesses  the  crime,  nor  pleads    ^^^'^^  ^' 
not  guihy  to  the  charge,  may  immedi-   pieas  in 
ately     upon     his    arraignment,     oner 
certain  pleas  in  bar  of  the  trial,  as  that 
he  has  been  formerly  tried  for  the  same 
individual  act,  or  acts  of  crime,  which, 
if  verified  by  production  of  the  record  of 
his  acquittal  or  conviction,  or  even  by 
other  sufficient  evidence,  must  effectu- 
ally quash  the  trial.     It  may  easily  be 
understood,  however,  that  the  plea  of  a 
former  acquittal  can  be  of  no  avail,  if 
the  new  trial  is  brought  in  appeal  of  the 
judgment  of  the  court  which  had  pro- 
nounced the  sentence  of  acquittal.      A 
pardon  of  the  crime  for  which  the  pri- 
soner is   arraigned,  is  likewise  a  valid 
plea  in  bar  of  the  trial:   Nor,  is  it  to  be 
doubted  that  a  promise  or  assurance  of 
mercy,  given  on  condition  of  becoming 
evidence   against  an  accomplice,  or  a 
criminal  who  is  tried  for  the  same  of- 
fence, would  be  admitted  by  the  court 
as  an  effectual  bar  of  the  trial  of  the 
person  who  pleads  it  and  verifies  his 
plea,  • 
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But  with  respect  to  these  pleas  in 
SECT.  3.  ]^^j.  Qf  trial,  it  is  proper  to  remark,  that 
although,  if  admitted,  they  are  conclu- 
sive in  favor  of  the  prisoner,  they  are 
not,  if  repelled,  conclusive  against  him 
who  urges  them;  that  is  to  say,  if  the 
court  shall  determine  against  him  on  the 
plea  in  bar,  he  shall  not  thereupon  be 
immediately  convicted,  but  shall  still  be 
at  liberty  to  resort  to  the  general  issue, 
or  the  plea  of  not  guilty  of  the  charge. 
For  the  law,  says  Blackstone,  "  allows 
^'  many  pleas  by  which  a  prisoner  may 
"  escape  death,  but  only  one  plea  in'con- 
'^  sequence  of  which  it  can  be  inflicted, 
"  viz.  on  the  general  issue,  after  an  im- 
"  partial  examination  and  discussion  of 
"  the  facts.*" 

A  prisoner,  moreover,  may  validly 

ObjecTions         ,.  ,..,..  ^    -i  -r 

tojurisdic-    object  to  the  jurisdiction  01  the  court,  it 

tibn.  .  Ill 

It  appear  that  they  have  no  proper  au- 
thority for  taking  cognizance  of  the 
crime;  as,  if  a  soldier  were  arraigned 
before  a  court-martial  for  a  crime  cogni- 
zable only  by  the  civil  courts,  or  brought 

•  *  Black,  b.  4,  c.  26. 
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before  a  regimental  court-martial,  for  a  ^  ^^  ^'  * 
capital  offence.  It  would  be  likewise  a  ^^^^-  ^; 
good  objection,  that  the  court  did  not 
consist  of  the  requisite  number  of  mem- 
bers, or  that  these  were  not  of  the  requi- 
site rank  to  sit  vipon  the  trial  of  the  pri- 
soner; as,  if  a  lieutenant  or  ensign  were 
appointed  to  sit  on  the  trial  of  a  field  offi- 
cer, particularly  when  an  officer  of 
a  higher  degree  could  have  been  ap- 
pointed a  member.* 

The  prisoner  having  pleaded  the  Trial, 
general  issue  of  not  guilty,  t^  prose- 
cutor proceeds  to  produce  his  evidence 
in  support  of  the  charges,  by  the  exami- 
nation of  witnesses,  and  the  production 
of  such  written  documents  as  tend  to 
substantiate  and  prove  the  matters  of 
accusation;  a  list  of  the  witnesses  having 
been  furnished  to  the  prisoner,  previ- 
ously to  the  trial,  that  he  may  be  aware 
of,  and  have  full  time  to  deliberate  on 
any  objection  that  may  be  against  their 
admissibility,  or  prepare  himself  to  en- 

*  Ai:ticle  of  War,  75. 
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^  ^v\  ^*    counter   their   testimony  by    contrary 
SECT.  3.    evidence. 

S  I, 

If  the  accusation  resolves  itself  into 
a  variety  of  distinct  articles  or  charges, 
the  court  will  allow  the  prisoner  his 
option,  whether  to  urge  his  defence  and 

examine  evidence  seperately  to  each 
article,  or  to  enter  upon  the  general 
proof  of  exculpation  after  the  prosecu- 
tor has  gone  through  the  whole  of  his 
evidence  in  support  of  the  charges. 
The  former  mode  of  procedure  seems 
the  more  eligible  when  the  prisoner  is 
charged  with  several  distinct  and  sepe- 
rate  crimes;  as  if,  for  example,  the  same 
'  person  were  charged  with  disobedience 
of  orders,  embezzling  of  public  stores, 
and  encouraging  mutiny.  The  latter 
mode  seems  preferable,  when  the  char- 
ges, though  consisting  of  seperate  acts, 
either  amount  to  the  same  crime  or  are 
intimately  connected,  as  false  muster 
or  returns,  made  at  different  times, 
various  acts  of  embezzling  of  pay,  of 
clothing,  &.C.  &:c. 
^on^^f"^'  ^^  order  to  maintain  regularity  in 

witnesses,    ^j-^^  proceedings  of  the  court,  the  wit- 
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nesses  in  support  of  the  charges  are 
first  examined  by  the  Judge-Advocate, 
or  prosecutor,  and  when  he  has  finish- 
ed  his  interrogatories  the  prisoner  is  al- 
lowed to  cross-question,  that  is,  to  put 
any  relevant  questions  that  may  occur 
to  him,  arising  from  and  relative  to  the 
evidence  already  given.  When  the  pri- 
soner has  finished  his  cross-question- 
ing, the  court  may  put  any  questions  . 
they  may  think  proper,  in  explanation 
of  what  has  already  been  sworn,  or  in 
farther  proof  of  the  articles  of  charge. 

It  is  of  importance  that  this  rule, 
which  is  common  to  all  criminal  courts, 
should  be  strictly  observed.  A  devia- 
tion from  it  deranges  the  chain  of  evi- 
dence, and  introduces  perplexities  and 
confusion  in  the  record  of  the  proceed- 
ings. 

Each  witness  previous  to  his  exami- 
nation, is  sworn  by  the  Judge-Advocate, 
to  declare  the  truth,  the  whole  truth, 
and  nothing  but  the  truth, 

The  Judge -Advocate  who  is  record-  The  evi- 
er  of  the  court,  takes  down  the  whole  be'takSi 
of  the  evidence  in  writing   from  the  writing" 
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mouth  of  the  witness;  beginning  each 
testimony  with  the  name  and  designa- 
tion of  the  witness,  and  noting  whe- 
ther he  be  a  witness  for  the  prosecu- 
tor or  for  the  prisoner,  as  "  A.B.  captain 

"  in  the   regiment  of  infantry,   a 

"  witness  for  the  prosecution,  solemnly 
"  sworn  and  examined,  says  as  follows:" 
The  evidence  is  most  usually  taken 
down  in  questions  and  answers,  each 
interrogatory  denoting  the  party  who 
puts  it;  as,  Ques.  by  the  Prosecutor; 
Ques.  by  the  Court;  Qlies.  by  the  Pri- 
soner. Sometimes,  however,  the  wit- 
ness gives  his  testimony  in  way  of  nar- 
rative ;  in  which  manner  it  must  likewise 
be  taken  down  in  writing,  the  recorder 
adhering  as  nearly  as  possible  to  the 
very  words  of  the  witness. 

No  witness  is  permitted  to  read  his 
evidence  to  the  court;  for  this  might 
give  room  for  subornation  of  evidence, 
against  whicli  every  court  is  most  anx- 
ious to  guard,  by  tlie  preliminary  ques- 
tions, whether  the  witness  has  been  in- 
structed what  to  say,  or  received  any 
reward  for  giving  his  testimony.     Al- 


Witnesses 
must  be 
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though  however,  the  witness  is  not  al-  ^  Yv^  ^' 
lowed  to  read  his  evidence,  it  is  not  ille-  ^^^^•^' 
gal  or  improper,  in  circumstantial  cases, 
or  in  cases  where  the  dates  are  to  be 
detailed,  or  matters  of  account,  for  the 
witness  to  make  use  of  written  notes, 
for  the  aid  of  his  memory,  and  .for  the 
greater  precision  of  his  testimony. 

The  more  effectually  to  guard  the 
purity  of  the  evidence,  those  who  are   examined 

■•■  •'  ^psirt> 

cited  to  appear  as  witnesses  are  not  al- 
lowed to  be  present  in  the  court  during 
the  examination  of  any  of  the  previous 
witnesses,  as  this  circumstance  would 
of  itself  afford  a  valid  objection  to  their 
testimony,  being  a  species  of  subordi- 
nation. It  is  proper,  therefore,  that  in 
the  commencement  of  the  trial,  and  in- 
deed in  the  outset  of  every  day's  pro- 
ceedings, the  Judge-Advocate  should 
give  warning  to  all  who  are  cited  as  wit- 
nesses, and  who  may  chance  to  be  pre- 
sent, to  retire  and  not  to  enter  the  court 
till  they  are  officially  called  upon  to  be 
sworn.  ^  c^^^^^^  .^ 

Courts-martial  being  in  general  com-   ^^"^^^^^^  in 
posed  of  men  of  ability  and  discretion,   "^aj^'ia^- 
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but  who,   from  the  nature  of  their  pro- 
SECT.  3.    fession  and  general  mode  of  hfe,  are  not 
to  be  supposed  versed  m  legal  subtilties 
or  abstract  and  sophistical  distinctions; 
and  the  cases  that  come  before  them 
giving  rise  to  few  questions  of  law;   it 
has  been  considered  as  founded  in  esta- 
blished usage,  that  counsel  or  profes- 
sional lawyers  are  not  allowed  to  inter- 
fere in  their  proceedings,   or  by  argu- 
ment or  pleading  of  any  kind  to  endeavor 
to   influence  either  their   interlocutory 
opinions  or  final  judgment.     This  is  a 
most  wise  and  important  regulation,  nor 
can  any  thing  tend  more  to  secure  the 
equity  and  wisdom  of  their  decisions: 
for  lawyers  being  in  general  as  utterly- 
ignorant  of  military  law  and  practice,  as 
the  members  of  courts-martial   are   of 
civil  jurisprudence  and  of  the  forms  of 
the  ordinary  courts;   so  nothing   could 
result  from  the  collision  of  such  warring 
and  contradictory  judgment,  but  inextri- 
cable embarrasment,  or  rash,  ill-found- 
ed and  illegal  decisions. 

Although  it  is  thus  wisely  provid- 
ed, that  professional  lawyers  shall  not 
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interfere  in  the  proceedings  of  courts-  ^  %^  ^' 
martial,  by  pleading  or  argument  of  any  ^^^^-  ^' 
kind,  it  is  at  the  same  time  not  unusual 
for  a  prisoner  to  request  the  court  to 
allow  him  the  aid  of  counsel  to  assist 
him  in  his  defence,  either  in  the  proper 
conduct  of  exculpatory  proof,  by  sug- 
gesting witnesses,  or  in  drawing  up  in 
writing  a  connected  statement  of  his  de- 
fence, and  observations  on  the  general 
import  of  the  evidence.  This  benefit 
the  court  will  never  refuse  to  a  prisoner; 
because  under  those  unhappy  circum- 
stances, the  party  may  either  want  abi- 
lity to  do  justice  to  his  own  cause,  or 
may  be  deserted  by  that  presence  of 
mind  which  is  necessary  to  command 
and  bring  into  use  such  abilities  as  he 
may  actually  possess.  In  this  situation, 
however,  the  prisoner's  consel,  who  pro- 
perly understands  his  duty,  will  see  it  is 
his  part  not  to  embarras,  to  tease  or 
perplex  the  court,  but  rather,  to  concili- 
ate their  favor,  by  wisely  regulating  the 
conduct  of  his  client;  nor  to  force  the 
axioms  and  rules  of  the  civil  courts  up- 
on a  military  tribunal,  but  to  instruct 
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himself  in  that  law  which  regulates  their 
procedure,  and  accommodate  himself  to 
their  forms  and  practice. 

When  the  evidence  in  support  of 
the  charges  is  closed,  the  prisoner 
sometimes  judges  it  proper  to  submit 
to  the  court,  either  verbally,  or  in 
writing,  a  general  statement  of  those 
defences  which  he  means  to  support  by 
evidence.  He  then  enters  upon  his  ex- 
culpatory proof,  by  examining  svich 
witnesses  as  he  thinks  material  to 
refute  the  preceding  evidence,  or  to 
establish  his  general  character  and  good 
behaviour,  or  by  producing  written  do- 
cuments to  these  effects.  The  exami- 
nation of  the  exculpatory  witnesses,  is 
conducted  in  a  similar  manner  to  that  of 
the  evidence  of  the  prosecution.  The 
prisoner  first  interrogates  his  own  wit- 
nesses, putting  his  question,  either  him- 
self, or  by  the  mouth  of  the  Judge-Ad- 
voGate.  When  his  interrogations  are 
ended,  the  prosecutor  is  entitled  to 
cross-question  the  evidence ;  and  finally, 
the  court  put  all  questions  to  the  wit- 
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nesscs  that  appear  to  them  proper  for   ^  ^^  ^' 
bringing  out  the  truth.  ^^^^' ""' 

When  the  whole  evidence  on  both 
sides  is  closed,  the  prisoner  may,  if  he 
thinks  proper,  demand  leave  of  the 
court,  to  sum  up,  either  verbally,  or  in 
a  written  statement,  the  general  matter 
of  his  defence,  and  to  bring  into  one 
view  the  import  of  the  proof  of  the 
charges,  with  such  observations  as  he 
conceives  are  fitted  to  weaken  its  force; 
and  the  result  of  the  evidence  in  defence, 
aided  by  any  arguments  that  is  capable 
of  giving  it  w^eight.  To  this  state- 
ment on  the  part  of  the  prisoner,  the 
prosecutor  has  a  right  to  make  a  reply; 
and  under  this  privilege,  he  may  either 
recapitulate,  methodise  the  import  of 
his  evidence,  and  strengthen  it  by  per- 
tinent argument,  or  shew  the  weakness 
and  insufficiency  of  the  proof  in  excul- 
pation; and  here  in  strict  regularity  the 
trial  ends.  But  if  the  prisoner  shall,  in 
hi^  defence,  have  impeached  the  credi- 
bility of  any  of  the  witnesses  for  the 
prosecution,  it  is  competent  for  the  pro- 
secutor to  re-establish  their  character 
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by  new  evidence,  or  if  the  prisoner  in 
SECT.  3.  j-^jg  defence,  shall  have  introduced  any 
new  matter  encountering  the  evidence 
of  the  charge,  but  to  which  that  evi- 
dence was  not  directed,  the  prosecutor 
is  allowed  to  examine  the  witnesses  re- 
lating to  this  new  matter;  as  for  instance, 
a  prisoner  is  charged  with  an  act  of 
mutiny,  and  the  charge  is  clearly 
proved,  but  the  prisoner  in  his  defence 
alleges,  and  adduces  evidence  to  shew 
that  he  was  compelled  by  others  to  the 
commission  of  the  act,  against  his  own 
will,  and  at  the  hazard  of  his  life. 
This  being  new  matter  to  which  the 
former  evidence  for  the  prosecution 
does  not  in  the  least  apply,  the  prose- 
cutor is  allowed  to  rebut  it,  by  the  exa- 
mination of  witnesses,  or  the  production 
of  such  documents  as  he  thinks  fit  to 
disprove  it.  In  such  cases,  it  is  cus- 
tomary for  the  court  to  allow  the  priso- 
ner the  liberty  of  a  rejoinder,  or  answer 
to  the  prosecutor's  reply;  an  indulgence 
to  which,  in  ordinary  cases,  he  is  not 
entitled. 


»  r. 
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Of  Evidence, 


In  the  trial  of  military  crimes  by 
courts-martial,  the  rules  of  evidence, 
which  have  their  foundation  in  the  prin- 
ciples of  justice  and  of  reason,  are  the 
same  that  apply  to  the  trial  of  crimes 
before  the  civil  courts.  It  is  therefore, 
of  essential  consequence,  that  the  gene- 
ral doctrine  of  the  law  of  evidence 
should  be  understood  by  all  military 
persons,  who  may  either  be  called  on  to 
discharge  the  important  functions  of 
judges,  in  a  military  tribunal,  or  to  sus- 
tain the  more  painful  character  of  par- 
ties in  its  proceedings. 

Evidence  is  that  which  either  proves 
and  demonstrates,  or  which  renders 
highly  probable  and  worthy  of  credit 
to  a  court  or  jury,  the  facts  or  points 
in  issue  before  them. 


Dennition 
of  evi- 
dence. 
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^  ^,A  ^'  What  has  no  tendency  to  establish 

the  facts  or  pomts  in  issue,  is  therefore 

no  evidence,  and  ought  not  to  be   ad- 
mitted by  a  court. 

But  in  circumstantial  and  presump- 
tive evidence,  circumstances  which 
have  an  immediate  and  direct  tendency 
to  prove  the  very  facts  in  issue,  may 
have  an  indirect  and  consequential  ten- 
dency to  that  effect,  and  therefore  not 
to  be  disallowed  by  a  court,  provided 
the  party  who  urges  them  shall  make 
their  consequences  apparent. 

Evidence  is  of  two  kinds:  viz.  1, 
viva  voce^  or  parole-evidence,  given  by 
witnesses  in  court;  and  2.  written  evi- 
dence, by  records,  deeds,  and  other 
authentic  and  probative  papers.  Of 
these  two  species  of  proof,  it  is  neces- 
sary to  treat  separately,  first  premising 
certain  rules  relative  to  evidence^  in 
general. 

General  ^^  ^^  ^  general  rule,  that  in  all  cases, 

rules  reia-    tlic  bcst   cvidcuce  of  wliicli  the  matter 

tive  to  evi- 
dence,        is   capable,    shall   be  resorted  to,  pro- 

^  vided    that  evidence   can  be  brought. 

If  that  be  impossible,  the  court   will 
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require  the  best  evidence  that  can  be 
had.  "  For  if  it  be  plainly  seen  in  the 
"  nature  of  the  transaction,  that  there 
"  is  some  more  evidence  that  doth  not 
^'  appear,  the  very  not  producing  it  is 
'^  a  presumption  that  it  would  have  de- 
"  tected  something  more  than  appears 
"  already;  and  though  the  mind  does 
"  not  acquiesce  in  any  thing  lower  than 
''  the  utmost  evidence  the  fact  is  capa- 
"  ble  of.*" 

All  evidence  for  and  against  the 
facts  in  issue,  are  to  be  weighed,  and 
judgment  given  according  to  that  which 
predominates.  In  the  balancing  of 
contrary  evidence,  the  mind  is  to  be 
guided  by  no  other  rule  than  this,  of 
v/hatever  nature  it  be,  which  produces 
the  strongest  belief.  Thus,  if  one  sin- 
gle witness  of  sufficient  credibility,  who 
had  the  best  opportunity  of  knowing 
the  truth,  shall  swear  positively  to  the 
fact,  and  his  testimony  shall  be  encoun- 
tered by  two  other  w^itnesses,  whose 
^credibility  is  more  suspiciovis,  or  whose 

*  Baron  Gilbert's  Laws  of  Evidence. 
O 
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^  ^^  ^'   opportunity  of  knowledge   was   not  so 
— —   great;    the    testimony    of  the   witness 
producing   stronger  proof  than  that  of 
the  others,  ought  to  predominate. 

On  the  same  principle,  a  testimony 
which  is  precise  and  circumstantial, 
must  outweigh  that  which  is  less  par- 
ticular or  minute,  and  goes  only  to  a 
general  fact;  because  the  former  im- 
plies more  attentive  observation,  and 
more  pointed  recollection,  and  therefore 
creates  a  stronger  belief. 

From  this  principle,  likewise,  it  fol- 
lows, that  positive  evidence  must  out- 
weigh that  which  is  negative;  for  the 
former  being  the  result  of  attention 
and  observation  of  the  facts,  can  ne- 
ver be  encountered,  or  disproved  by 
that  which  may  have  arisen  merely 
from  the  want  of  such  attention  and  ob- 
servation. Thus,  supposing  two  credi- 
ble witnesses  shall  depose  pointedly  to 
certain  words  spoken  by  A.  as,  that  he 
called  B.  a  scoundrel ;  and  two  or  three 
other  witnesses  of  equal  credibility 
shall  swear,  that  though  high  words 
^         were  used,  they  did  not  hear  that  par- 
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ticular  expression;  the  former  evidence        v. 

ought  to  predominate  over  the  latter.         * 

The  weight  of  a  witness'  evidence 
does  not  depend  ahogether  upon  the 
words  which  he  vitters  upon  oath,  but 
often  greatly  upon  the  manner  in  which 
his  testimony  has  been  delivered.  Thus 
the  testimony  of  a  witness  who  appears 
evidently  to  be  influenced  by  his  pas- 
sions, in  giving  his  evidence  on  either 
side  of  a  cause,  is  of  much  less  weight 
when  swearing  to  facts  which  favor  that 
side,  than  the  evidence  of  another  who 
exhibits  no  such  bias;  and  consequentlyj 
the  testimony  of  a  witness  swearing  to 
facts  which  make  against  that  side  to 
which  his  passions  evidently  incline  him^ 
is  entitled  to  the  greatest  weight.  For 
this  reason,  the  testimony  of  a  person 
who  voluntarily  off'ers  himself  to  be  an 
evidence  is  always  suspicious,  or  argu- 
ing a  strong  bias  of  passion  or  of  inter- 
est. 

Even  the  countenance,  looks,  and 
gestures  of  a  witness,  add  to  or  take 
away  from  the  weight  of  his  testimony. 
It  is  therefore  necessary,  that  those  ex* 
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^  ^y^  ^'   tcrnal  criterions  of  veracity  should  not 

only  be  carefully  attended  to,  but  should 

be  guarded,  pure,  and  free  from  every 
endeavor  of  parties  to  interest,  to  warp, 
disguise,  or  suspect  them.  Hence  all 
attempts  to  browbeat,  perplex,  or  irri- 
tate a  witness  in  the  delivery  of  his  tes- 
timony, are  most  reprehensible;  and  a 
court  is  not  only  deficient  in  a  proper 
feeling  of  its  own  dignity,  but  positively 
in  its  bounden  duty,  if  it  do  not  repress 
such  conduct  with  exemplary  severity. 
As  all  attempts  of  this  kind  effect  the 
weight  of  the  evidence,  they  are  in  fact 
nearly  allied  to  the  punishable  crime  of 
subornation  of  perjury. 

It  is  an  idle  qviestion,  which  has  been 
disputed  by  many  writers  on  evidence, 
whether  the  greater  weight  is  to  be  given 
to  writteji  testimony,  or  to  that  which  is 
delivered  viva  voce  upon  oath  by  a  wit- 
ness? The  question  admits  of  no  gene- 
ral answer;  for  the  superior  weight  of 
either  mode  of  proof  depends  upon  the 
nature  of  the  fact  or  matter  at  issue. 
Thus,  if  the  point  at  issue  were,  whe- 
ther A.  were  a  member  of  a  certain 
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corporation,   the  written  records  of  the   ^  \^  ^' 

corporation   would   be  preferable   evi-   

dence  to  the  testimony  of  witness' 
swearing  at  his  election  on  such  a-day, 
or  the  contrary.  But  if  the  question 
were,  whether  A.  did  not  stab  B.  with 
a  sword  on  such  a-day,  and  in  such  a 
place,  the  testimony  of  witnesses  pres- 
ent at  the  rencounter  would  outweigh 
any  written  evidence  brought  to  prove 
that  A.  was  in  a  different  place  at  the 
time:  as  the  minutes  of  a  society  of 
which  he  was  a  member,  the  date  .of  a 
letter  from  him  bearing  to  be  written 
from  another  place,  Sic.  Sec.  In  both 
these  cases  the  weight  is  given  to  that 
species  of  testimony  which  is  the  least 
liable  to  error  or  corruption.  In  many 
cases,  the  evidence  is  compounded  of 
both  species  of  proof;  and  as  the  one 
sometimes  encounters  the  other,  it  is 
necessary  to  adapt  this  principle,  of  de- 
termining to  which  of  the  two  we  ought 
to  give  the  greatest  weight.  , 
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OF    VIVA    VOCEy   OR   PAROLE-EriDENCE. 


Who  may 
be  wit- 
nesses. 


!^ersons 
excluded 
from  giv- 
ing testi- 
/nony. 


The  law  holds,  that  all  persons  who 
appear  to  have  sufficient  wisdom  and 
discernment,  and  who,  from  their  ge- 
neral character,  are  presumed  to  have 
a  proper  sense  of  the  sacred  obligation 
of  an  oath,  are  capable  of  being  wit- 
nesses in  a  court  of  justice.  Hence  it 
follows,  that  when  those  essential  recjui- 
sites  are  found,  and  the  witness  under- 
stands, or  can  be  made  to  understand 
the  subject  to  which  his  testimony  is 
required,  and  feels  his  obligation  to 
speak  the  truth,  it  matters  not  of  what 
covintry  he  is,  or  what  language  he 
speaks,  (if  his  meaning  can  be  conveyed 
to  the  court;)  nor  of  what  age  he  is; 
nor  of  what  religion;  provided  he  ac- 
knowledge a  God,  and  be  willing  to 
bind  himself  by  the  requisite  solemnity 
of  an  oath. 

But  the  law  positively  excludes  cer- 
tain persons  from  giving  testimony  in  a 
court  of  justice;  and  these  may  be  re- 
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duced  to  four  classes.  1.  Those  who 
have  an  mterest  in  the  matters  at  issue. 
2.  Those  who  stand  hi  a.certam  relation 
to  the  parties  in  the  cause.  3.  Those 
who  have  committed  crimes  which  de- 
stroy their  credibily,  or  who  are  stigma- 
tized by  law.  4.  Those  who  want  suf- 
ficient discernment  and  understanding. 
1.  Of  those  disqualified  through  in- 
terest in  the  cause,  the  chief  is  the  party, 
either  prosecutor  or  defendant  who  can- 
not be  allowed  to  give  evidence  for  him- 
self; but  he  is  the  best  witness  that  can 
be  against  himself.  But  this  rule  is  to 
be  understood  only  of  those  who  are  to 
make  actual  gain,  or  suffer  loss  by  the 
issue  of  the  suit;  for  in  many  cases  of  a 
criminal  nature,  and  when  the  object  is 
not  gain,  or  the  avoidance  of  loss,  but 
the  punishment  of  a  crime,  the  informer 
or  prosecutor  is  allowed  to  give  evidence 
against  the  party  accused:  one  principal 
reason  for  such  practice  being  the  ne- 
cessity of  circumstances;  for  otherwise, 
many  crimes  would  escape  punishment 
for  the  want  of  evidence.  Thus,  in  cri- 
minal courts,  the  party  who  suffers  a 
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c  H^A  P.   robbery,  a  rape,  or  an  assault,  is  allow- 

■ ed  to  give  evidence  thereof  against  the 

offender;  and  in  trials  before  courts-mar- 
tial, a  private  party  who  is  accuser,  and 
who  sustains  the  character  of  prosecu- 
tor jointly  with  the  Judge- Advocate, 
may  offer  his  own  evidence  upon  oath 
in  support  of  the  charges.  The  court 
cannot  refuse  such  testimony;  but,  as 
in  all  cases  the  jurors  weigh  their  evi- 
dence, they  will  give  to  it  the  degree  of 
credit  only  to  which  they  conceive  it  is 
entitled.  In  all  cases,  the  prosecutor 
may  be  called  upon  to  give  evidence  in 
favor  of  the  prisoner,  or  to  produce  re- 
cords, or  papers  of  any  kind,  which  may 
be  necessary  for  the  prisoner's  defence.* 
The  informer  on  a  penal  statute,  who, 


*  It  was  decided  on  the  trial  of  the  Hon.  Lieut. 
Gen.  James  Murray,  governor  of  Minorca,  that  the 
accuser  and  prosecutor  is  entitled  to  give  his  own  evi- 
dence insupportof  any  of  the  charges;  and  according- 
ly SirWm.  Draper,  who  stood  in  that  character  upon 
the  trial,  gave  evidence  upon  oath  touching  one  of  the 
charges  which  accused  General  Murray  of  personal 
wrong  and  injustice  to  him  (Sir  Wm.  Draper).  So 
likewise  on  the  trial  of  Major  Ingersol  of  the  U.  S.  Re- 
giment of  Artillery,  Lieut.  Charles  Woolstoneeraft^ 
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by  law,  is  entitled  to  a  part  of  the  penal- 
ty, having  a  pecuniary  interest  in  the 
suit,  cannot  be  allowed  to  give  testimo- 
ny; though  to  this  rule  there  are  some 
exceptions,  by  particular  and  express 
enactment  of  the  statute. 

That  is  equally  an  interest  which 
exempts  from  loss,  and  which  entitles 
to  gain.  Those  who  have  given  bail 
cannot  therefore  be  witnesses  for  their 
principal.  On  the  same  principle,  the 
master  of  a  ship  being  prosecuted  for 
running  over  and  sinking  a  barge,  the 
evidence  of  a  pilot  was  rejected,  because 
he  was  answerable,  if  faulty  in  steering, 
to  the  master.  But  the  law  holds,  that 
the  gain  or  loss  must  be  immediate  and 
certain,  and  not  contingent  or  barely 
possible.  So  it  has  been  adjudged  that 
an  heir  apparent  might  be  a  witness  to 
prove  the  titles  of  lands,  but  a  remain^ 
der-man  could  not. 


who  was  accuser  and  prosecutor,  gave  his  own  evi- 
dence at  length  in  support  of  the  charges;  and  the 
practice  is  very  common  both  in  Europe  and  in  this 
country. 
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Yet  if  the  gain,  though  immediate, 
is  such  as  cannot  be  supposed  to  influ- 
ence any  man  of  honorable  principles  to 
swear  contrary  to  the  trtith,  or  even  to 
give  a  biassed  testimony,  a  court  of  jus- 
tice will  not  repudiate  his  evidence. 
Thus  the  steward  of  a  manor  was  ad- 
mitted to  prove,  that  by  the  custom  of 
the  manor,  certain  fines  were  due  on  the 
death  of  the  lord  to  his  heir,  by  the 
tenants,  who  were  then  readmitted,  not- 
withstanding it  w^as  objected  that  the 
steward  had  fees  on  the  readmission. 
On  the  same  principle,  in  courts-mar- 
tial, inferior  officers  who  may  gain  pro- 
motion or  rank  by  the  conviction  of  their 
superiors,  are  not  on  that  account  ex- 
cluded from  giving  testimony  against 
them. 

It  has  been  adjudged,  that  the  in« 
terest  which  amounts  to  a  disqualifica- 
tion must  be  the  obtaining  of  some  ac- 
tual profit  bettering  the  witness'  estate, 
or  the  immediate  prospect  of  such  pro- 
fit; not  the  interest  of  establishing  a 
liigher  character,  or  exculpating  himself 
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from  a  cliarge  of  misconduct  or  neglect.^   ^  \^  ^' 

But  this  distinction  has  no  foundation    

in  reason  or  good  sense;  for  a  man's 
character  and  reputation  for  good  con- 
duct, is  his  most  valuable  estate;  and 
to  protect  these  from  injury  is  his  dear- 
est interest;  which  therefore  must  give 
the  strongest  bias  to  his  testimony  in  ' 
every  case,  where  these  are  concerned. 

The  judges  of  the  court  and  the  ju- 
rorsf  may  be  sworn  as  witnesses  for  any 
of  the  parties;  for  they  have  no  interest 
in  the  issue  of  the  trial,  and  no  bias  of 
any  kind  to  give  evidence  against  the 
truth. 

A  person  who  either  receives  or  has 
been  promised  a  pecuniary  reward,  or 
a  benefit  of  any  kind  whatever  to  him- 
self, to  his  family,  or  friends,  or  who 
receives  or  is  promised  the  release  of 
any  obligation  by  the  party  who  calls 
for  his  testimony,  is  disqualified  on  ac- 
count of  his  interest  in  the  suit. 


*  Espinasse  on  Nisi  Prius,  page  707. 

t  Hawkins'  P.  C.  432.     Bacon's  Abr.  vol.  2.  p.  286. 
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^  "y"^  ^'         A  person  who  has  been  threatened 

'^ with  vengeance  of  any  khid,  or  any 

manner  of  mischief  to  himself,  if  he 
should  refuse  to  give  evidence  in  a  cer- 
tain way,  is  an  incompetent  witness  for 
the  party  who  has  so  threatened  him. 
And  reason  urges,  that  his  testimony 
agai72st  that  party,  though  not  abso- 
lutely inadmissible,  is  yet  very  suspi- 
cious, from  the  obvious  motives  of 
venum  and  malice. 

A  person  cited  as  a  witness  for  a  de- 
fendant, is  rejected  on  account  of  in- 
terest, if  he  be  either  a  party  in  a  simi- 
lar cause  actually  in  dependence,  or 
is  liable  to  prosecution  on  the  same 
grounds,  or  for  the  same  offence;  for  he 
is  evidently  prompted  by  interest  to 
swear  favorably  for  the  defendant,  that 
his  acquittal  may  rule  his  own  case. 

The  necessity  of  circumstances  re- 
quires in  many  cases,  that  the  evidence 
of  interested  persons  should  be  admit- 
ted: As  for  example,  in  occult  crimes, 
or  where  there  is  no  penury  of  evi- 
dence.    Thus,  as  before  observed,  the 
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person  who  is  robbed,  ravished,  or  as- 
sauhed  and  beaten,  is  not  disquahfied 
from  giving  evidence;  for  otherwise, 
the  criminal  might  often  escape  detec- 
tion and  punishment.  Bvit  such  evi- 
dence is  always  of  a  suspicious  nature,- 
and  is  not  per  se  sufficient  for  conviction. 
On  the  same  ground,  the  testimony  of 
an  accomplice,  or  socius  criminis^  who 
is  pardoned,  must  often  be  resorted  to 
for  the  discovery  and  punishment  of 
crimes;  but  it  will,  in  no  case,  merit  tl>e 
same  weight  with  that  of  an  unpreju- 
diced and  impartial  witness. 

In  many  cases  the  disqualification 
of  interested  persons  is  taken  oif  by 
special  statute.  For  the  necessity  of 
circumstances  often  requires  their  tes- 
timony. 

For  the  same  reason  of  necessity,  it 
is  adjudged,  that  where  it  is  apparent, 
that  a  statute  law  could  receive  no  ex- 
ecution unless  a  party  interested  were 
to  be  admitted  as  a  witness,  there  he 
must  be  allowed;  for  the  law  must  not  be 
rendered  ineffectual  by  the  impossibility 
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of  proof.*  The  statute  in  this  case  may 
be  said  to  abrogate  the  common  law  for 
just  and  necessary  purpose,  and  in  ge- 
neral when  that  purpose  is  apparent^ 
and  the  circumstances  of  the  case  are 
such,  as  absolutely  to  require  the  evi- 
dence of  parties  interested,  for  the  de- 
tection and  punishment  of  a  crime, 
then  such  witnesses  must  be  admitted; 
the  court  and  jury  giving  to  their  testi- 
mony such  credibility  as  they  judge  it 
to  deserve. 

It  has  been  already  said,  that  the 
confession  of  a  party,  of  the  crime  for 
which  he  is  tried,  is  conclusive  evidence 
against  himself- 

2.  Those    who  stand  in  a  certain' 
relative  to    relation  to  the   parties  in  the  cause  are 

the  parties.        ^  ^  •'■       ^    ^ 

disqualified  from  giving  evidence. 

The  strongest  of  those  disquali- 
fying relations,  is  that  of  husband  and 
wife;  for  these  being  in  the  eye  of  the 
law,  but  one  person,  it  were  the  same 
as  a  party  giving  evidence  in  his  own 
cause;  besides,  they  are  presumed  to  be 

*  Gibert's  Law  of  Evidence,  4  edit,  page  128* 
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under  the   strongest  bias  of  affection   ^  \^  ^' 

and  influence;   and    even    where   that   

presumption  is  manifestly  excluded,  the 
departure  from  this  rule  would  lay  the 
foundation  of  rancour  and  family  dis- 
quiet, and  so  be  hostile  to  the  sacred 
institution  of  marriage.  Husbands  and 
wives,  therefore,  can  neither  be  wit- 
nesses ybr  or  against  each  other  in  any 
action. 

This  rule  applies,  however,  only 
where  one  of  the  married  persons  is  a 
party  in  the  action:  For  the  wife  may 
lawfully  give  evidence  in  a  suit  or  trial 
between  other  persons,  of  which  the 
issue  may  be  contingently  beneficial,  or 
disadvantageous  to  her  husband,  and 
vice  versa:  Though  the  credit  of  such 
testimony  must  of  course  be  suspicious. 

It  has  been  adjudged  in  some  cases, 
that  a  husband  and  wife  may  be  wit- 
nesses against  one  another  in  trials  for 
treason;  but  the  contrary  has  been  like- 
wise found  and  seems  to  be  the  better 
judgment.* 

*  Bacon's  Abridgment,  vol.  2,  page  286. 
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It  is  generally  held  to  be  law,  that 

' no  other  relation  of  kindred,  but  that 

of  husband  and  wife  is  excluded  from 
giving   evidence;   and    therefore,    that 
parents    may    be    witnesses    for     and 
against  their  children  and  vice  versa; 
and  children  of  the  same   parents   for 
and  against  each  other.     But  this  doc- 
trine is  repugnant  to  the  principle  and 
foundation  of  evidence;  for  such  testi- 
mony, per  se  is  not  sufficient  to  produce 
belief  or  conviction  in  any  matter  of 
doubt,  or  of  material  interest,  there  being 
such  strong  motives  of  favour  and  par- 
tiality.    If  the  law,  therefore,  does  not 
absolutely    reject  such  testimony,   the 
court  or  jury  will  receive  it  under  all 
its  circvimstances  of.  suspicion,  and  give 
it  no  more  weight  than  it  is  entitled  to. 
The   Roman   law,   with  more   wisdom 
than  ours,  held  such  evidence   altoge- 
ther inadmissible. 
Servants.  A  scrvaut  in  the  cause  of  his  mas- 

ter, though  not  attached  to  his  person 
or  household,  is  yet  a  suspected  wit- 
ness. 
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Counsel  and  attornies,  or  solicitors,   ^  ^f^  ^ 

cannot  in  any  case  be  called  upon  to  give    -; 

evidence,  which  may  disclose  the  private  and  Attor.- 
business  or  secrets  of  their  clients;  but 
as  the  evidence  of  a  necessary  or  im- 
portant witness,  might  thus  be  taken 
off  by  giving  him  a  fee,  it  is  now  under- 
stood to  be  the  rule,  that  a  counsel  or 
attorney  must  be  asked  the  previous 
question,  whether  he  possesses  the  fact 
of  his  own  knowledge,  and  previous  to 
the  retainer,  or  has  learnt  it  from  his 
client;  and  the  witness  will  give  his  an- 
swer agreeable  to  the  distinction.  For 
example,  supposing  the  question  were 
concerning  a  rasure  of  a  deed,  or  writ- 
ing of  any  kind,  he  may  be  asked  the 
question,  whether  he  ever  saw  such 
deed  or  writing  in  a  different  plight?  for 
that  is  a  fact  which  he  possesses  of  his 
own  knowledge;  but  he  must  not  be 
examined  as  to  any  confessions  which 
his  client  might  have  made  to  him  re- 
specting it.*     So  he  may  be  examined 

*  Lord  Say's  and  5e.le's  case.     Mic.  10,  Ann 


118 


ON   MARTIAL   LAW,   ANb 


^  ^^  ^*  as  to  the  true  time  of  the  execution  of  a 
deed,  or  whether  he  saw  a  party  sign. 

On  the  same  principle  attornies  and 
counsel  are  not  obliged  to  produce  pa- 
pers, which  may  have  been  delivered  to 
them  by  their  client,  as  evidence  against 
him.  Thus  an  attorney  being  subpce- 
naed,  and  called  to  produce  certain 
vouchers,  which  were  to  found  a  prose- 
cution for  forgery  against  his  client,  was 
found  not  obUged  to  obey  the  subpcena. 

But  this  privilege  is  strictly  confined 
to  attornies  and  counsel  acting  in  the 
cause,  and  cannot  be  extended  to  others, 
though  professionally  and  confidentially 
employed.  Nor  is  it  extended  to  per- 
sons of  other  professions,  though  con- 
fidentially trusted  by  a  party  in  a  cause. 
3.  Those  who  have  committed  crimes 
which  destroy  their  credibility,  are  ex- 
cluded from  giving  testimony  in  a  court, 
as  are  also  certain  classes  of  persons 
stigmatized  by  the  law. 

The  crimes  which  are  held  to  de- 
stroy the  credit  of  testimony,  are  felony, 
and  the  crime7i  falsi^  as  perjury  and  for- 
gery, because  these  crimqs  destroy  a 


Those  who 
are  infa- 
mous oil 
account  of 
crimes,  or 
stigmatiz- 
ed by  the 
law. 
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man's  moral  reputation,  and  are  under- 
stood to  be  the  result  of  such  wicked- 
ness and  depravity  as  would  render  void 
the  obligation  of  an  oath:  and  to  these 
is  added  treason,  on  account  of  the  atro- 
city and  danger  of  the  crime,  which  it 
is  expedient,  by  every  means,  to  stigma- 
tize and  render  odious.  So  likewise  a 
person  convicted  of  a  conspiracy  is  an 
inadmissible  w^itness. 

Persons  convicted  of  felony  or  of 
perjury,  though  pardoned,  cannot  be 
received  as  witnesses;  for  the  pardon, 
though  it  remit  the  punishment,  cannot 
wash  out  their  moral  turpitude.  But  a 
person  convicted  of  treason,  and  par- 
doned, may  be  considered  as  restored  to 
his  reputation;  for  his  crime  is  presum- 
ed to  have  arisen  from  an  error  in  judg- 
ment, and  the  receiving  of  a  pardon  is 
held  to  be  a  pledge  of  his  future  alle- 
giance. 

It  is  the  commission  of  the  crime  and 
not  the  nature  of  the  punishment,  nor 
the  suffering  of  that  punishment,  which 
makes  the  party  infamous.  Thus  the 
commission  of  the  crime  of  farratry,  or 
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^  ^v^  ^*  the  Stirring  up  of  law-suits,  a  crime  of 
a  nature  equally  infamous  and  perni- 
cious, has  been  adjudged  to  render  the 
perpetrator  incapable  of  giving  evi- 
dence, though  the  punishment  was  only 
a  fine.  Yet  it  may  be  questioned,  whe- 
ther a  punishment  of  a  disgraceful  and 
infamous  nature,  having  an  effect  of  de- 
basing the  character  and  destroying  the 
reputation  of  the  sufferer,  ought  not  to 
incapacitate  from  giving  testimony;  as 
for  example,  standing  in  the  pillory, 
whipping,  if  inflicted  by  the  sentence  of 
a  criminal  court,  &:c.  As  whipping, 
however,  is  a  military  punishment, 
which  is  often  inflicted  for  small  fai- 
lures in  duty,  and  is  to  be  looked  upon 
rather  in  the  light  of  a  wholesome  chas- 
tisement than  an  infamous  punishment, 
it  ought  not  to  render  a  soldier  an  in- 
competent evidence;  though  according 
to  the  nature  of  the  offence  for  which  it 
has  been  inflicted,  it  may  affect  the  cre- 
dit of  his  testimony. 

A  conviction  for  perjury,  even  tho' 
followed  by  a  pardon,  ought  forever  to 
incapacitate  the  convict  from  giving  evi- 
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dence,  because  he   has  furnished  de-   ^  ^^  ^' 

monstrative  proof,  that  he  is  insensible   

to  the  sacred  bond  of  an  oath.* 

It  has  been  already  observed,  that 

the  testimony  of  an  accomplice  or  pa?'- 
ticeps  crimmis^  is  in  many  cases  to  be 

received,  from  the  necessity  of  circum- 
stances, but  he  is  never  entitled  to  the 
credit  of  an  unsuspected  witness. 

In  all  cases   where  a  party  would 
avail  himself  of  the  incompetency  of  a 
witness  on  occount  of  his  conviction  of 
I  a  crime,  it  is  necessary  that  he  shovild 

produce  to  the  court  the  record  of  con- 
viction, or  a  suflicient  proof  of  it. 

No  witness  is  obliged  to  answer  any 
question,  the  answer  to  which  may  o- 
blige  him  to  accuse  himself  of  any  crime 
or  punishable  offence.    But  it  has  been 


*  It  is  a  most  absurd  distinction  which  has  been 
drawn  by  some  writers  on  evidence,  and  even  confirm- 
ed by  the  judgments  of  the  courts,  that  "  on  perjury 
"  at  common  law,  the  party  pardoned  may  be  a  witness 
"  because  the  king  has  the  power  to  take  off  every  pari 
"  of  the  penalty,  and  so  discern  whether  it  is  fit  the  of« 
"  fender  should  be  restored  to  credibility ;  but  if  a  man 
"  be  indicted  for  perjury  on  the  statute,  the  king's  par- 
^^  don  cannot  restore  his  credibility/' 
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^  \^  ^'   adjudged,  that  a  witness  was  obliged  to 

answer  the  question,   whether  he  had 

ever  stood  in  the  pillory?  for  the  answer 
could  not  subject  him  to  a  new  punish- 
ment.* 

There  are  certain  classes  of  persons 
whom  the  law  stigmatizes,  and  declares 
incapable  of  bearing  evidence,  though 
not  convicted  of  any  crime. 

As  the  sanction  of  an  oath  depends 
upon  the  belief  of  a  God,  it  can  have  no 
obligation  on  those  persons  who  openly 
deny  the  being  or  attributes  of  the  Dei- 
ty. Professed  atheists  from  principle, 
therefore,  and  those  who  from  ignorance 
or  babarism  have  no  impressions  of  re- 
ligion, are  justly  declared  incapable  of 
giving  testimony  vipon  oath. 

But  it  is  not  necessary  that  a  wit- 
ness should  profess  the  Christian  reli- 
gion. Jews  are  competent  witnesses, 
as  are  Mahometans;  the  former  being 
sworn  upon  the  Old  Testaments  and  the 
latter  upon  the  Koran.  So  likewise 
persons  of  any  other  religion- provided 

*  Rex.  V.  Edwards,  4.  Term  Rep.  440'. 
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they  swear  or  affirm  by  Almighty  God,    ^  \^  ^ 

that  they  will  tell  the   truth  and  the    

whole  truth.  There  is  no  particular 
form  essential  to  the  oath  to  be  taken 
by  a  witness.  "  As  the  purpose  of  an 
^'  oath,"  says  Lord  Mansfield,  "  is  to 
"  bind  the  conscience,  every  man  of 
"  every  religion  should  be  bound  by 
^'  that  form  w^iich  he  himself  thinks 
"  will  bind  his  conscience  most."*  So  - 
Gentoos  have  been  sworn  according  to 
the  ceremonies  of  their  religion,  and  ad- 
mitted as  good  witnesses. 

Quakers,  whose  religious  tenets  de-   Qiiakers, 
bar  the  taking  of  an  oath,  are  allowed 
to  give  evidence  upon  their  simple  affir- 
mation.     "  I   do   solemnly,    sincerely, 
"  and  truly  affirm." 

4.    Those    persons    who    want    SUffi-     Persons 

who  want 

cient  discernment  and  understandnig,   discern- 

,      .       .,  ,  .  ment  or 

are  inadmissible  as  witnesses.  under- 

Infant  s,  and  children  of  tender  age, 
are  excluded  from  giving  testimony,  on 
account  of  defect  of  understanding;  but 
as  the  opening  and  growth  of  the  un- 

*  Atcheson  v.  Everalt.  Cowp.  382.  Hill. 
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derstanding  is  various  in  different  indi- 
viduals, the  law  has  fixed  no  determi- 
nate age  for  their  admissibility  as  wit- 
nesses. A  child  of  nine  years  of  age 
has  been  allowed  to  give  evidence ;  but 
the  credit  to  be  given  to  such  testimony- 
must  always  rest  with  the  court  and 
jurors. 

Idiots  or  insane  persons  are  utterly 
incapable  of  giving  evidence;  though  lu- 
natics, and  those  subject  to  temporary 
fits  of  insanity,  may  be  received  in  their 
lucid  intervals.  Mere  weakness  of  un- 
derstanding does  not  render  a  witness 
incompetent,  though  it  may  discredit  his 
evidence.  Persons  deaf  and  dumb  from 
their  birth  may  be  admitted  as  witness- 
es, provided  they  are  capable  of  distinct 
information  by  means  of  arbitrary  signs, 
clearly  and  unequivocally  to  express 
their  knowledge  of  facts,  or  make  their 
testimony  plainly  intelligible  to  a  court; 
and  provided,  likewise,  they  can  give 
clear  intimation  that  they  u.nderstand 
the  moral  and  religious  nature  of  an 
oath* 
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OF    IVRirtEN  EVIDENCE, 


Written  evidence  is  of  two  kinds ;  PubUc 
public  and  private.  Public  is,  1.  re-  rvtoce. 
cords  or  memorials  of  the  legislature, 
and  of  the  courts  of  justice;  2.  public 
matters  of  inferior  nature.  Records 
are  either  acts  of  congress,  or  authen- 
ticated proceedings  of  the  courts  of  re- 
cord. All  of  which  it  is  evident  must 
give  the  greatest  faith,  and  be  received 
as  complete  proof,  in  any  court,  of  the 
facts  or  matters  which  they  contain. 
But  as  the  original  records  themselves 
cannot  be  transferred  from  place  to 
place,  for  private  purposes,  authenticat- 
ed copies  of  these  proceedings  or  records 
must  be  allowed  in  evidence.  Thus 
the  printed  statute  book  is  held  to  be  an 
authenticated  copy  of  all  public  or  ge- 
neral acts  of  the  legislature,  and  must 
be  received  as  good  evidence;  but  pri- 
vate acts  are  not  to  be  received  on  the 
evidence  of  the  statute  book,  they  must 
be  compared  with  the  record.     A  copy 

R 


126  ON  MARTIAL   LAW,  AND 


CHAP. 
V. 


of  a  copy  is  no  evidence  at  all.  The 
proceedings  of  the  courts  of  record, 
which  are  admitted  as  good  evidence, 
are  judgments  of  those  courts  and  ver- 
dicts of  juries,  authenticated  either  un- 
der the  proper  seal,  or  sworn  copies; 
that  is,  such  as  the  producer  swears  he 
examined  with  the  original,  as  the 
copy  of  a  judgment  from  New-Hamp- 
shire, produced  in  a  court  in  Georgia. 
Such  records  are  evidences  of  the  high- 
est nature,  and  are  conclusive  proof  of 
the  matters  which  they  contain. 

Public  matters  of  inferior  nature 
which  are  not  recorded,  but  which  are 
admitted  as  written  evidence  in  courts 
of  justice,  are  bills  and  answers  in 
chancery;  depositions  or  testimonies 
given  in  writing,  when  the  witness 
who  made  them  is  dead,  or  cannot  be 
procured;  for  if  he  be  alive,  and  can  be 
produced  to  the  court,  so  as  to  be  cross- 
examined,  the  deposition  must  be  re- 
jected, as  not  being  the  best  evidence 
that  can  be  had.  The  register  of  bap- 
tisms, marriages  and  burials,  or  an  au- 
thenticated copy  from  it,   is  good  evi- 
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dence;  and  in  general  it  is  held  that 
all  books  of  that  public  nature,  are 
sufficient  evidence  of  the  matters  of 
which  they  are  the  proper  registers. 
Depositions  given  by  a  witness  on  a 
former  trial,  cannot  be  received  as  evi- 
dence on  another  trial,  unless  the 
evidence  has  died  in  the  interim.  But 
depositions  given  upon  a  former  trial, 
or  before  a  magistrate,  may  be  read  at 
a  trial,  in  order  to  take  off  the  credit  of 
a  witness,  by  shewing  a  variation  in  his 
testimony.  The  examination  of  an  in- 
former, taken  upon  oath,  and  sub^ 
scribed  by  him  before  a  magistrate, 
cannot  be  received  as  evidence  upon 
the  trial,  unless  it  be  proved  on  oath, 
that  the  informer  is  dead,  or  is  unable, 
through  sickness,  to  attend  the  court, 
or  is  kept  away  by  procurement  of  the 
prisoner.  It  is  not  sufficient  to  prove 
that  the  prosecutors  used  their  utmost 
endeavours  to  find  him,  without  effect. 
Private  written  evidence  may  be, 
books  of  accounts,  either  of  parties,  or 
of  their  persons,  receipts,  discharges, 
bills  of  parcels,  gazettes,  or  news-pa« 
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pers,  notes  of  hand,  and  bill  of  ex- 
change, letters  of  correspondence,  &.c. 
The  persuasion  of  the  veracity  of  a  mer- 
chant's books,  arises  from  their  regulari- 
ty. If  that  regulartiy  therefore,  be  want- 
ing, they  ought  to  give  no  faith  in  judg- 
ment. At  best,  however,  they  are  in- 
complete evidence,  per  se^  in  favour  of 
the  merchant  or  person  who  keeps 
them;  but  they  are  good  evidence 
against  him.  Letters  of  correspondence 
and  all  familiar  writings,  must  be  au- 
thenticated, that  is,  proved  upon  oath 
to  be  written  by  the  person  of  whose 
hand  writing  they  are  alleged  to  be. 
The  comparison  of  hand-writings,  tho' 
it  may  usefully  be  employed  in  the  de- 
tection of  forgery,  is  no  evidence  to  au- 
thenticate any  writing  whatever  as  a' 
piece  of  testimony.  It  may,  however, 
furnish  a  presumption  which  will  weigh 
in  the  scale  with  other  evidence. 
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A  THING  is  probable  in  proportion, 
as  it  agrees  with  what  usually  happens 
in  similar  circumstances.  It  is  natural 
that  the  mind  should  more  easily  give 
its  faith  to  things  which  are  probable 
from  most  usually  happening,  than  to 
matters  that  are  repugnant  to  that  pro- 
bability; and  therefore,  injudicial  pro- 
ceedings a  much  smaller  degree  of 
evidence  ought  to  be  held  sufficient  to 
establish  the  truth  of  the  former,  than 
it  required  to  prove  the  latter.  A  sin- 
gle witness  may  be  sufficient  evidence 
of  a  probable  fact,  whereas,  it  may  re- 
quire the  concurring  testimony  of  many 
to  prove  what  is  not  likely  to  have 
happened  in  such  and  such  circum- 
stances. In  criminal  matters,  it  is  often 
difficult  to  say  whether  the  probability 
is  for  guilt  or  innocence;  but  the  law 
with  great  humanity  holds,  that  the  pre- 
sumption  should  always  be  in  favour  of 
innocence,  and  that  no  person  should  be 


CHAP. 
V. 


130  ON  MARTIAL   LAW,   AND 


CHAP. 
V. 


convicted  of  a  crime  unless  upon  the 
strongest  and  most  satisfactory  evidence. 
Positive  proof  therefore,  is  always  to 
be  required  where  it  can  be  had;  as  the 
testimony  of  two  or  more  impartial  wit- 
nesses swearing  directly  to  the  facts. 
Where  a  proof  of  this  kind  is  wanting, 
circumstantial  and  presumptive  evidence 
must  be  resorted  to,  that  is,  a  proof  of 
a  number  of  concurring  circumstances, 
which  usually  attend  certain  facts,  and 
which  may  furnish  such  strong  motives 
of  behef  of  the  facts  themselves,  as  no- 
thing but  a  positive  proof  to  the  contra- 
ry can  destroy.  As  if  A.  and  B.  two 
persons  who  were  known  to  be  at  mor- 
tal enmity  with  each  other,  or  between 
whom  it  was  known  that  a  challenge  had 
passed,  should  be  observed  to  walk  out 
together  to  a  private  place,  armed  with 
swords,  and  be  seen  by  a  passenger  en- 
gaged in  actual  combat,  and  A.  should 
be  found  dead,  and  B.  seen  coming  from 
the  place  with  his  sword  bloody,  or 
marks  of  blood  upon  his  clothes.  These 
are  violent  presumptions,  and  create  a 
belief,  vv^hich  nothing  but  positive  proof 
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could  destroy;  as  for  example,  the  con- 
fession of  C.  that  he  had  interfered  be-    — 
tween  the  parties  when  fighting,  and  in 
order  to  save  the  life  of  his  friend  B. 
had  himself  put  A.  to  death. 

The  credibility  of  a  witness,  is  what 
alone  gives  weight  to  his  evidence,  and 
in  judging  of  his  credibility,  many  con- 
siderations must  enter  into  the  account: 
as  condition  and  rank  in  life,  general  re- 
putation, known  principles,  judgment 
and  good  sense,  accuracy  of  memory, 
perfect  indiiference  to  the  matters  in 
issue,  and  freedom  from  prejudice  and 
partiality. 

An  unwilling  and  reluctant  witness, 
who  speaks  with  caution,  answering  no- 
thing but  what  is  forced  out  of  him  by 
repeated  and  circuitous  interrogation,  is 
unworthy  of  the  same  credit  that  is  giv- 
en to  one  who  openly  and  fairly  declares 
all  that  he  knows  upon  the  point.  On  -^ 
the  other  hand,  a  witness  who  amplifies 
in  his  testimony,  unnecessarily  enlarg- 
ing upon  circumstances  unfavorable  to 
a  party,  who  seems  to  be  gratifyed  by 
the  opportunity  of  furnishing  condem- 


C  H  AP. 

v. 


132  ON  MARTIAL   LAW,    AND 


CHAP. 
V. 


'M' 


natory  evidence,  or  manifestly  betrays 
passion  and  prejudice  in  the  substance 
of  his  testimony,  or  in  the  manner  of 
deUvering  it,  is  to  be  hstened  to  with 
equal  suspicion  of  his  veracity. 

If  a  witness  takes  upon  himself  to 
remember  with  the  greatest  minuteness, 
all  the  circumstances  of  transactions 
long  since  past,  and  which  are  of  a  fri- 
volous nature,  and  not  likely  to  dwell  in 
the  memory,  his  testimony  is  thereby 
rendered  very  suspicious;  as,  on  the 
other  hand,  a  witness  affirming  his  total 
want  of  recollection  of  the  most  material 
and  striking  circumstances  of  a  recent 
and  remarkable  fact,  which  happened 
in  his  own  presence,  is  deserving  of  ve- 
ry little  credit  in  those  particulars  which 
he  pretends  to  remember. 

In  all  cases,  however,  the  discern- 
ing mind  of  a  juror  will  be  at  no  loss 
to  separate  the  truth  of  an  evidence 
from  its  falsehood;  and  where  the  for- 
mer reluctantly  breaks  forth,  he  will 
give  it  the  greater  credit,  as  being  the 
testimony  of  conscience,  not  only  unin- 
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fiuenced  by  the  passions,  but  directly 
against  their  perverting  influence.  - — — 

A  single  witness  requires  much  cor- 
roboration from  concurring  circumstan- 
ces; for  where  there  is  no  presumption 
from  circumstances  fortifying  his  evi» 
dence,  the  credit  of  that  person  would 
need  to  be  very  high  indeed,  whose  sin- 
gle and  unsupported  testimony  should 
give  faith  to  any  criminal  accusation. 

Witnesses  should  ^always  show  the 
cavises  of  their  knowledge,  for  the 
weight  of  the  testimony  must  be  in  pro- 
portion to  the  opportunity  which  the 
witness  had  of  knowing  the  facts.  If, 
therefore,  a  man  cannot  set  forth  a  pro- 
bable cause  of  knowledge,  he  is  not  to 
be  believed  at  all. 

The  attestation  of  a  witness  must  be  Asingie 
only  to  what  he  actually  knows  from  his  &c. 
own  observation  of  the  facts  in  issue. 
He  is  not  to  be  examined  as  to  what  he 
has  heard,  or  been  informed  of  by  others; 
for  his  testimony  being  in  that  case  a 
reference  to  the  information  of  another 
who  is  not  upon  oath,  is  no  evidence  at 
all.     Yet  a  witness  may  swear  to  a  re- 
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^  %^  ^'    poi't,  or  that  so  and  so,  other  persons 

have   said,   (for  it  may  be  material  to 

prove  that  there  was  such  a  report), 
though  he  can  give  no  evidence  to  the 
truth  of  the  matters  reported.  So  hke- 
wise,  though  hearsay  is  no  direct  evi- 
dence of  the  truth  of  the  things  said,  or 
related,  yet  it  may  be  brought  collate-" 
rally  in  support  of  a  witness' testimony; 
as  if  a  person  would  swear  that  he  heard 
the  witness  frequently  tell  the  story 
which  he  has  now  given  upon  oath,  to 
various  persons  at  the  time,  and  with 
the  same  circumstances;  or  it  may  be 
brought  to  discredit  that  testimony,  by 
proving  that  the  witness  said  directly 
otherwise  to  many  persons  at  the  time. 
Questions     ,      In  p;eneral,   facts  are  the  only  sub- 

of  opinion.     ^  "    ^  ^     ^      ■^ 

ject  of  evidence,  and  not  opinions;  for 
it  is  perhaps  only  of  matters  of  fact  that 
there  can  be  absolute  certainty  or  truth: 
fP  Facts  are  positive,  determinate,  and  im- 
mutable; but  opinions  are  not  only  va- 
rious but  mutable.  It  is  therefore  only 
to  the  truth  oi facts  that  evidence  is  re- 
gularly brought;  and  to  form  opinions 
on  these,  is  the  province,  not  of  the  wit- 
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ncss,  but  of  the  judge  or  juror  who  is  v. 
to  decide  upon  them.  No  party  there- 
fore  in  a  trial  is  entitled  to  obtrude  the 
opinions  of  a  witness  upon  the  court  or 
jury,  or  to  call  upon  a  witness  to  answer 
questions  of  opinion.  Yet  there  are 
cases  in  which  a  juror  may  desire  the 
opinion  of  a  witness  on  certain  points, 
in  order  to  regulate  his  own  final  judg- 
ment or  verdict;  and  the  court,  if  it  sees 
the  propriety  of  that  desire,  will  call 
upon  the  witness  to  give  his  opinion. 
This  has  frequently  occurred  upon 
courts-martial;*  and  there  are  indeed 
certain  Articles  of  War,  upon  which  if 
a  person  is  to  be  tried,  there  is  a  strict 
propriety,  and  even  necessity,  for  the 
witnesses  answering  questions  of  opi- 
nion: as  for  example,  if  an  officer  is  ar- 
raigned under  that  Article  of  War  which 
punishes  with  dismissal  from  the  ser- 
vice all  such  scandalous  or  infamous 
behaviour  as  is  unbecoming  an  officer 
and  a  gentleman,  it  is^obvious,  that  it 
may  be  in  such  a  case  absolutely  neces- 

*  The  trial  of  lord  George  Sackville* 
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^  \^  ^*'  sary  to  make  a  witness  declare  his  opi- 
nion of  the  prisoner's  conduct.  So  Hke- 
wise,  if  an  officer  is  accused  of  behav- 
ing with  contempt  or  disrespect  to  his 
general  or  commanding  offixer,  of  being 
found  drunk  on  duty,  of  quitting  his 
division  or  post  wifhout  necessity,  &.c. 
All  these  are  cases  in  which  opinion  is 
so  combined  with  fact,  that  it  is  either 
impossible  that  they  should  be  separat- 
ed in  a  witness'  testimony,  or  unfit  that 
they  should  be  so:  but,  as  already  said, 
the  court  is,  in  all  questions  of  this  na- 
ture, to  determine  as  to  the  propriety  of 
questions  of  opinion  being  put  and  an- 
swered. With  regard  to  the  questions 
of  doubtful  propriety,  the  best  rule  that 
can  be  followed  is,  that  every  thing 
which,  on  the  part  of  the  prosecutor, 
tends  to  svipport  or  give  credibility  to  the 
charges,  is  admissible  evidence;  as  is 
(P  likewise,  on  the  part  of  the  prisoner, 
every  thing  that  has  a  tendency  to  inva- 
lidate or  discredit  them;  though  in  both 
cases  the  tendency  in  either  way  should 
be  but  remote. 
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It  frequently  happens,  that  the  ten-   ^  ^^  ^* 

tency  of  a  question  put  to  a  witness  may   

be  to  the  prejudice  of  a  third  person, 
who  is  no  party  to  the  trial.  This  con- 
sequence ought  in  justice  and  humani- 
ty to  be  avoided  whenever  it  is  possible; 
and  in  no  case  ought  the  prosecutor  to 
be  allowed  this  liberty  of  indirectly  im- 
peaching or  affecting  the  characters  of 
third  parties;  because  it  cannot  be  ne- 
cessary to  his  purpose,  but  it  may  some- 
times happen  that  the  party  accused  ^ 
may  find  it  absolutely  necessary  in 
defence  of  himself,  to  throw  blame,  and 
even  criminality  on  others  who  are  no 
parties  to  the  trial:  Nor  can  a  prisoner 
be  refused  that  liberty,  which  is  essen- 
tial to  his  own  justification.  It  is  suffi- 
cient for  the  party  aggrieved,  that  the 
law  can  furnish  ample  redress  against 
all  calumnies  or  unjust  accusations. 

Witness  may  be  called  to  support 
the  credibihty  of  witnesses,  either  by 
giving  testimony  to  their  general  good 
character,  or  to  their  knowledge  or  ac- 
quaintance whh  the  facts  in  issue,  or  to 
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their  having  invariably  related  facts  in 
the  same  manner. 

If,  therefore,  the  credibility  of  any 
of  the  witnesses,  either  for  the  prose- 
cutor or  prisoner,  is  impeached  by  the 
opposite  party,  it  becomes  proper  to  re- 
establish their  credibility,  by  examining 
new  evidences  thereto. 


HOW   jyjfNESSES    ARE    VO    BE    SUMMONED^    AND    MAN- 
NER OF  GIVING  Their  evidence. 

All  military  persons  are  bound  by 
their  duty  to  attend  and  furnish  testimo- 
ny in  all  military  courts,  whenever  re- 
quired so  to  do  by  a  proper  authority. 
This  authority  is  contained  in  the  war- 
rant, or  order  for  assembling  the  court- 
martial;  and  in  consequence  thereof, 
the  prosecutor  and  prisoner  must,  res- 
pectively summon,  or  give  warning  to 
those  persons  who  are  necessary  evi- 
dence, of  the  time  and  place  of  meeting 
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of  the  court,  and  make  requisitions  for 
their  compliance  to  give  testimony. 

In  general,  military  persons  are  not 
allowed  any  sum,  in  the  name  of  charges 
or  expenses,  for  their  attendance  upon 
a  court-martial;  because  such  service 
is  held  to  be  a  part  of  their  profession- 
al duty.  Yet,  the  law  provides  an  allow- 
ance in  cases  wherein  they  are  obliged 
to  incur  expenses  in  travelling  to  and 
from  general  courts-martial,  and  while 
sitting,  as  a  member,  or  attending  as  a 
witness.  But  a  witness  in  a  civil  line 
of  life  is  by  law  entitled  to  all  their  rea- 
sonable expenses. 

All  witnesses  must  be  regularly 
sworn,  in  presence  of  the  court  and  of 
the  parties,  and  give  their  testimony 
likewise  in  their  presence.  In  courts- 
martial,  the  testimony  of  the  witness  is 
to  be  taken  down  in  writing,  as  nearly 
as  possible  in  his  own  words,  and  read 
to  him  for  his  g,pproval  or  correction, 
after  his  testimony  is  closed. 

In  case  a  material  witness  should  be 
confined  to  his  room  by  sickness,  so  as 
to  prevent  his  appearance  before  the 
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court,  the  only  correct  method  of  ob* 
taining  his  testimony,  is  for  the  court  to 
adjourn  to  the  house  and  bed  chamber 
of  the  sick  person,  and  there  take  down 
his  evidence  in  the  usual  form,  or  if  that 
cannot  be  done,  by  the  Judge-Advocate 
and  the  prisoner  writing  their  interroga- 
tories and  cross-interrogatories,  and  by 
a  magistrate's  receiving  the  answers  of 
the  witness  on  oath,  and  certifying  them 
to  the  court.  But  this  last  method 
ought  not  to  be  practised  in  a  capital 
case. 

All  objections  to  the  competency  of 
a  witness  must  be  stated  in  open  court; 
but  as  a  court-martial  never  deliberates 
with  open  doors,  the  court  must  be 
cleared  in  order  to  weigh  the  import  of 
the  objection,  and  when  the  court  have 
come  to  a  resolution,  it  is  afterwards 
communicated  in  open  court  to  all  par- 
ties. 

i\  witness  before  a  court-martial 
gives  his  testimony  under  the  solemnity 
of  an  oath. 

If,  therefore,  a  wilful  perjury  is  com- 
mitted in  his  testimony,  by  a  person  sub- 
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ject  to  the  militaiy  law,  there  is  no  ^^^i*- 
doubt  that  a  court-martial,  by  their  own  — — — 
power,  can  immediately  inflict  such  dis- 
cretionary punishment  on  the  offender, 
as  they  may  judge  suitable  to  the  of- 
fence. If  the  perjury  is  committed  by 
a  person  not  under  military  authority, 
but  who  is  brought  to  give  evidence  in 
a  court-martial,  the  court  will  direct  the 
party  injured,  or  the  Judge- Advocate, 
as  public  prosecutor,  to  prosecute  the 
offender  in  the  proper  civil  court. 

Subornation  of  perjury,  or  the   pro-    Suborna- 

p         .  r  1       1  tion 

curing  oi   witnesses  to   swear  lalsely,   perj 
stands  on  the   same   footing  with  per- 
jury. 
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Of  the  yudgment  of  a  Court-Martial. 

The  last  stage  of  the  trial  before  a 
court-martial,  is  the  exercise  by  the 
court  of  its  judicial  functions,  in  the  re- 
turn of  a  solemn  verdict  on  the  guilt  or 
innocence  of  the  prisoner,  and  pro- 
nouncing sentence  ;  and  this  is  to  be 
done  with  closed  doors,  after  the  par- 
ties, and  all  indifferent  persons  have 
been  ordered  to  withdraw. 

As  the  court  is  now  in  possession  of 
the  whole  evidence,  which  has  been 
carefully  reduced  into  writing,  by  the 
Judge-Advocate,  as  recorder  of  the 
court,  together  with  all  arguments  upon 
the  evidence,  both  on  the  part  of  the 
prosecutor  and  prisoner,  it  is  customary 
before  proceeding  to  deliberate  upon  the 
judgment,  that  the  court  should  hear 
the  proceedings  read  over  by  the  Judge- 
Advocate,  which  answers  the  double 
purpose  of  bringing  the  whole  body  of 
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the   evidence  into  one  connected  view,    ^  "yt.  ^* 

to  the  recollection  of  the  members,  and 

ascertaining  the  accuracy  and  fidelity 
of  the  record,  by  comparing  it  with  the 
notes  taken  by  individual  members,  in 
the  course  of  the  trial. 

In  complicated  cases,  in  circum- 
stantial proofs,  in  cases  where  a  num- 
ber of  prisoners  are  jointly  arraigned,  as 
on  charges  of  mutiny,  or  the  like,  it  is 
expedient  that  the  Judge-Advocate 
should  arrange  and  methodise  the  body 
of  the  evidence,  applying  it  distinctly 
to  the  facts  of  the  charge,  and  bringing 
home  to  each  prisoner,  where  there  are  / 

more  than  one,  the  result  of  the  proof 
against  him,  balanced  with  the  evi- 
dence of  exculpation  or  alleviation.  In 
ordinary  cases,  a  charge  of  this  kind 
from  the  Judge-Advocate,  is  not  so 
necessary. 

When  there  are  distinct  and  sepa-   Deiibera- 
rate  charges,  or  articles   oi  accusation,   judgment 
the  president  and  members  of  the  court   court, 
reason    and    deliberate    separately   on 
each  charge;  candidly  discussing,  in  a 
free  and  open  conversation,  the  import 
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CHAP,    ^jp  ^Yie  evidence,  and  allowing  its   full 


VL 


weight  to  every  argument  or  presump- 
tion in  favour  of  the  prisoner,  and  be- 
ing thus  ripe  for  the  decision,  the 
Judge- Advocate  puts  the  question  of 
"guilty,  or  not  guilty  of  the  charge,"  to 
each  of  the  members,  beginning  with 
the  youngest,*  and  so,  progressively, 
up  to  the  president,  and  writing  down 
from  each  member,  his  vote  and  opinion, 
for  acquittal  or  conviction.  The  votes 
are  then  counted,  and  if  the  majority 
declare  the  prisoner  not  guilty^  he  is  ac- 
cordingly acquitted.  If,  on  the  other 
hand,  the  majority  declare  the  prisoner 
guilty^  the  court  proceeds  next  to  deter- 
mine what  punishment  shall  be  award- 
ed, and  to  pronounce  their  sentence  for 
its  infliction.  The  opinion  or  votes  of 
the  members  are  taken  in  this  last 
question  in  the  same  manner  as  on  the 
form.er;  nor  are  those  members  who 
have  in  the  previous  question  voted  for 
acquittal,  to  be  debarred  from  voting  on 
the  second,  which  is  to  decide  the  de- 

*  Article  of  War,  72. 
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gree  or  nature  of  the  punishment;  for  it 

would  be  most  unjust  that  those  who    

thought  so  favourably  of  the  prisoner's 
case  as  to  vote  for  absolute  acquittal, 
should,  from  that  circumstance,  be  pre- 
cluded from  rendering  the  punishment 
as  mild  as  possible.     The  punishments    Military 

-T  -I  punish- 

which  it  is  in  the  power  of  a  court-  "^ems. 
martial  to  inflict,  are  various  in  their 
nature  and  degree,  from  the  highest, 
which  is  deaths  down  to  those  of  the 
lightest  nature,  as  a  short  confinement 
for  a  private  soldier,  or  a  reprimand  for 
a  commissioned  officer.  It  is  humanely 
provided  by  the  Articles  of  War,  that 
no  sentence  of  death  shall  be  pro- 
nounced against  any  offender,  unless 
two-thirds  of  the  members  shall  concur 
in  the  sentence.  In  some  particular 
cases,  the  Articles  of  War  point  out 
the  express  punishment  to  be  awarded 
in  consequence  of  certain  acts;  as  thus, 
"  Every  officer  who  shall  be  convicted 
before  a  general  court-martial,  of  hav- 
ing signed  a  false  certificate,  relating  to 
the  absence  of  either  officer  or  private 
soldier,  or  relative  to  his  or  their  pay, 
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^  vi^  ^*  shall  be  cashiered."*  So  likewise  in 
the  case  of  an  officer  knowingly  receiv- 
ing a  deserter  from  any  other  corps, 
without  confining  him  and  giving  notice 
to  the  regiment  to  which  he  formerly 
belonged. t 

In  such  cases  the  court  has  no  dis- 
cretionary powers,  but  must  pronounce 
the  sentence  which  the  law  requires, 
whenever  the  fact  is  proved.  There 
are  but  two  instances  in  which  capital 
sentences  are  decreed  by  the  Articles 
of  War,  without  a  discretionary  power 
of  the  court  of  commuting  the  punish- 
ment. The  one  is  contained  in  the 
55th  Article  of  War — "  Whosoever  be- 
''  longing  to  the  armies  of  the  United 
"  States  employed  in  foreign  parts,  shall 
"  force  a  safe -guard,  shall  suffer  death.'* 
The  other  is  the  2nd  Section,  concern- 
ing spies,  where  it  is  enacted,  "  That 
"in  time  of  war,  all  persons  not  citi- 
"  zens  of,  or  owing  allegiance  to  the 
"  United  States  of  America,  who  shall 
"  be  found  lurking  as  spies,  in  or  about 

*  Article  of  War  14.  t  Article  of  War  22. 
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"  the  fortifications  or  encampments  of  ^  "  ^  ^* 

"  the  armies  of  the  United  States,   or   

"  any  of  them,  shall  suffer  death,  ac- 
"  cording  to  law  and  the  usage  of  na- 
"  tions,  by  sentence  of  a  general  court- 
"  martial."  In  crimes  of  a  less  attro-  . 
cious  nature,  the  Articles  of  War  declare 
simply,  that  the  offender  shall  be  pu- 
nished at  the  discretion  of  a  general 
court-martial;  omitting  the  word  deaths 
which  evidently  implies,  that  the  power 
of  punishing  capitally  is  excluded  in 
such  cases,  indeed  it  is  positively  declar- 
ed so  by  the  87th  Article  of  War.  The 
inferior  punishments  are  various,  ac^ 
cording  to  the  degree  of  the  crimes,  and 
rank  of  the  persons  who  commit  them. 

Of  those  peculiar  to  the  rank  of  com- 
missioned officers,  the  most  severe  of 
the  inferior  punishments  is  cashiering^  Cashier- 
that  is,  depriving  an  officer  of  his  com- 
mission, breaking  him,  by  taking  from 
him  the  honorable  character  of  a  sol- 
dier, and  reducing  him  to  the  station  of 
a  private  citizen.  This  is  sometimes 
done  simply^  that  is,  without  carrying 
in  the  sentence  and  judgment  against 
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Rep 
mand. 


the  offender  of  incapacity  to  be  restor* 
ed  afterwards  to  his  military  character; 
or  with  the  addition  of  a  judgment  of  a 
court,  declaring  the  offender  '^  utterly 
"  unfit  or  disabled  to  have  or  to  hold 
''  any  office  or  employment  in  the  ser- 
"  vice  of  the  United  States,"*  which  is 
the  highest  of  the  subordinate  punish- 
ments that  can  be  inflicted  on  a  commis- 
sioned officer. 

2.  Svispension  from  rank  and  pay, 
which  deprives  an  officer  of  his  mihta- 
ry  character,  and  suspends  his  functions 
and  emoluments  for  a  definite  period  of 
time,  viz.  a  year,  six  months,  or  three 
months  from  the  date  of  the  sentence, 
according  to  the  culpability  of  the  offi- 
cer. 

3.  Reprimand,  public  or  private.  A 
public  reprimand  is  inflicted  by  the  offi- 
cer approving  the  sentence  of  the  court- 
martial,  or  by  the  comm.anding  officer 
of  the  regiment  or  garrison  to  which  the 
party  may  belong,  according  to  the  term 
of  the  sentence,  and  on  which  occasion 


*  Articles  of  War  15  Sc  16. 
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the  troops  are  paraded  to  hear  it.     The        vl 

severity  of  the  reprimand  is  not  pre-   — ^ 

scribed  by  the  sentence,  but  is  left  to 
the  discretion  of  the  commander  in  chief, 
by  whose  authority  the  sentence  is  put 
into  execution,  and  it  must  be  regulated 
according  to  circumstances  and  the  de- 
gree of  the  offence.  A  private  repri- 
mand is  given  by  the  commanding  offi- 
cer to  the  party  without  the  presence  of 
witnesses. 

The  inferior  punishments  peculiar 
to  the  state  of  non-commissioned  offi- 
cers and  soldiers,  are  corporal  punish- 
ments; as  whipping,  imprisonment,  &:c. 
In  cases  of  desertion,  when  a  court- 
martial  may  not  think  the  offence  de- 
serving of  capital  punishment,  'they  of- 
ten adjudge  the  offender  to  serve  at  hard 
labor  in  some  of  the  fortifications  dur- 
ing the  remainder  of  his  term  of  ser- 
vice.* 


*  This  mode  of  punishing  deserters  in  time  of 
peace,  was  particularly  recommended  by  the  late  Ma- 
jor General  Hamilton,  while  Commander  in  Chiefs 
of  the  Army  of  the  United  States. 

U 
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c  H^A  P.  -pj^g  Articles  of  War  enact  for  cer- 

tain  offences,  the  reducing  of  non-com- 

e  ucing.  j^jggJQj^g(-j  officers  to  the  station  of  pri- 
vate soldiers,  as  for  crimes  of  embez- 
zling money,  Sec.  or  conniving  at  one 
soldier's  hiring  another  to  do  his  duty, 
&CC.  This  power  of  reducing  non-com- 
missioned officers  to  the  station  of  a 
private  sentinel,  rests  at  all  times  with 
the  commanding  officer  or  colonel  of 
the  regiment  or  corps,  and  can  be  exer- 
cised by  his  own  authority,  on  a  suffi- 
cient cause,  without  the  intervention  of 
a  court-martial;  a  discretionary  power, 
which  has  furnished  much  topic  for 
discussion,  and  frequent  occasion  of 
blame,  but  is  founded  on  a  just  and  ne- 
cessary policy,  and  has  never  in  prac- 
tice been  attended  with  improper  con- 
sequences. 

In  general,  the  sentence  of  courts- 
martial  declares  the  prisoner  guilty  or 
not  of  the  special  matters  of  the  charge, 
and  in  the  event  of  guilt,  awards  the 
^  proper  punishment.  But  sometimes  the 
degree  of  criminality  actually  proved 
against  the  prisoner,  though  of  the  same 
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nature,  may  fall  short  in  extent  of  the    ^  \^/' 

crime    or    accusation:   as  for  example,    — 

the  crime  charged  may  be  desertion, 
but  the  proof  may  amount  to  no  more 
than  absence  without  leave.  In  such 
case  the  court  by  its  judgment  ought  to 
acquit  from  the  charge  of  desertion,  but 
find  the  prisoner  guilty  of  the  inferior 
offence  and  award  a  corresponding  pu- 
nishment. But  although  this  rule  ought 
to  be  followed  where  the  offence  proved 
is  of  the  same  nature,  though  less  in 
degree  than  the  crime  contained  in  the 
charge,  it  will  not  hold  good  where  the 
offence  proved  against  the  prisoner  is 
either  of  a  different  nature  altogether 
from  that  which  is  charged,  or  of  a 
higher  degree  of  criminality;  for  the 
court  is  not  warranted  to  go  beyond  the 
indictment,  nor  has  the  prisoner  receiv- 
ed a  fair  or  legal  notice  to  prepare  his 
defence  against  either  a  different  crime, 
or  a  higher  degree  of  guilt  than  is  con- 
tained in  the  charges.  If  therefore  evi- 
dence should  emerge  in  the  course  of 
the  trial,  of  greater  criminality  against 
the  prisoner,  or  of  his  guilt  of  a  sepa- 
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^  VL  ^*   ^^^^  crime,  it  is  competent  for  the  court, 

after  exhausting  the  actual  charges,  by 

their  proper  sentence,  to  report  their 
opinion  to  the  commander  by  whose 
order  the  court  is  held,  and  to  re-com- 
mit the  party  into  confinement,  in  order 
that  he  may  be  brought  to  a  new  trial. 
The  form  of  the  sentence  of  the 
court-martial  must  vary  according  lo  the 
circumstances  of  the  case  on  which  it  is 
pronounced;  but  a  few  general  obser- 
vations may  here  be  made  applicable 
to  all  sentences  whatsoever  of  general 
courts-martial. 

As  to  the  tenor  of  the  oath  adminis- 
tered to  all  the  members  of  the  court, 
they  are  sworn,  at  no  time  whatsoever, 
nor  upon  any  account,  to  discover  or 
disclose  the  particvilar  vote  or  opinion 
of  any  member,  unless  required  to  give 
evidence  thereof  in  a  court  of  justice 
in  a  due  course  of  law;*  so  that  it  is 
evidently  not  proper  that  the  sentence 
of  the  court-martial  should  express  by 
^hat  majority  of  the  members  it  was 


*  Article  of  War  69. 
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pronounced;  because  that  might  lead   ^^^^* 

to  the  discovery  of  particular  votes  or   

opinions;  nor  although  the  court  is  una- 
nimous in  its  judgment,  is  it  proper  to 
express  that  circumstance  in  the  sen- 
tence; for  this  in  fact  is  disclosing  the 
votes  and  opinions  of  all  the  members; 
yet  there  seems  to  be  no  impropriety  if 
there  should  be  an  unanimous  concur- 
rence of  the  members  for  recommenda- 
tion to  the  mercy  of  the  President  or 
commander  in  chief,  that  this  circum- 
stance should  then  be  mentioned,  as 
giving  the  greater  weight  to  the  appli- 
cation, and  at  the  same  time  not  lead- 
ing to  the  discovery  of  particular  opi- 
nions respecting  the  sentence  itself  by 
which  the  prisoner  has  been  condemned. 
The  opinions  and  sentence  of  the 
court  may  be  either  general  in  their 
tenor,  that  is,  declaring  the  prisoner 
guilty  or  not  guilty  of  the  articles  of 
charge;  or  they  maybe  special,  finding 
certain  parts  proved^  or  not  proved;  in 
consequence  of  which,  they  declared 
him  guilty,  or  not  guilty,  on  those  arti- 
cles: for,  in  all  cases,  the  guilt  or  inno- 
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^  ^f  ^*  cence  of  the  prisoner  with  respect  to 
the  particular  charges,  must  be  pointed- 
ly proved  and  declared;  otherwise  the 
court  do  not  discharge  the  whole  of 
their  duty,  which  requires,  that  they 
should  not  only  decide  whether  the 
facts  are  proved,  or  unproved,  but  like- 
wise pronounce  their  judgment  on  the 
criminality  of  those  facts. 

It  was  formerly  a  very  usual  custom^ 
to  express  in  the  sentence  of  courts-mar- 
tial, the  particular  Articles  of  War,  of 
which  the  sentence  declared  the  pri- 
soner to  be  guilty  of  a  breach  or  viola- 
tion; but  the  more  recent,  and  better 
practice,  is  to  omit  all  such  reference  to 
the  Articles  of  War;  as  being  in  itself  un- 
necessary and  frequently  affording  han- 
dle for  cavilling,  and  sophistical  objecti- 
ons of  irregularity,  or  incongruity  with 
the  articles  referred  to.  If  the  sentence 
should  be  called  in  question,  as  not  war- 
ranted by  any  positive  Article  of  the 
Military  Law,  it  is  the  province  of  the 
party  who  then  arraigns  the  judgment, 
to  prove  his  objection,  by  pointing  out 
that  incongruity;  for  the  presumption  is, 
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that  the    decree  and  judgment   of  all 
courts  are  warranted  by  law.* 

For  a  reason  nearly  allied  to  the 
above, it  would  seem  most  adviseable  for 
courts-martial  in  their  opinions  and 
sentences,  to  avoid  all  unnecessary  mi- 
nuteness, in  detailing  and  specifying  the 
grounds  of  those  opinions  and  judg- 
ments, and  in  particular  to  avoid  all  ar- 
guments in  justification  of  their  sen- 
tences; for  it  is  unwise  in  any  court  to 
hold  forth  to  the  public  a  challenge  to 
impugn  their  judgment,  or  purposely  to 
invite  to  a  discussion  of  the  grounds  on 
which  they  have  proceeded.  If  a  sen- 
tence be  general  and  without  any  as- 
signment of  special  reasons,  it  may  be 
defended  by  all  good  reasons  which  are 
applicable  to  the  matter;  but  if  it  as- 
sign its  special  grounds,  it  must  stand 
or  fall  by  those  alone. 


*  Lord  Mansfield  has  observed,  that  the  decrees 
of  governors  in  the  West-Indies,  acting  as  chancellors, 
were  always  right  in  honesty  and  common  sense, 
but  not  being  lawyers,  they  always  erred  in  attempt- 
ing to  give  legal  reasons  for  their  decrees*- 
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^  yj"^  ^'  It  must  at  the  same  time  be  observ- 
ed,  that  in  cases  of  a  circumstantial  na- 
ture, and  when  the  sentence  of  the  court 
is  not  general  upon  the  whole  matters 
of  charge,  but  special,  finding  the  pri- 
soner guilty  of  some  points  of  accusa- 
tion, and  acquitting  him  of  others;  as 
the  punishment  to  be  awarded  ought  to 
be  in  strict  proportion  to  the  measure  of 
guilt,  so  it  may  be  extremely  proper,  in 
such  cases,  to  specify  in  the  sentence, 
the  particular  grounds  of  the  opinion 
and  judgment  of  the  court. 


eOURTS-MARTIALo  157 


CHAPTER  VII. 

Of  Appeals  from  a  Regimental  or  Car  rhon  Courts 
JdartiaU  to  a  General  Court- MartiaL 

The  right  of  appeal  from  regimental 
or  garrison  courts-martial,  seems  to  be 
authorised  in  one  particular  case  only, 
which  is,  when  an  inferior  officer  or  sol- 
dier shall  think  himself  wronged  by  his 
captain  or  other  officer. 

It  is  declared  by  3  5th  Article  of 
War,  that  such  officer  or  soldier,  who 
shall  think  himself  wronged,  is  to  com- 
plain thereof  to  the  commanding  officer 
of  the  regiment,  who  is  thereby  required 
to  summons  a  regimental  court-martial, 
for  the  doing  justice  to  the  complainant, 
from  which  regimental  court-martial, 
either  party  may,  if  he  thinks  himself 
still  aggrieved,  appeal  to  a  general  court- 
martial.  But  if  upon  a  second  hearing, 
the  appeal  shall  appear  vexatious  and 
groundless,  the    person    so  appealing, 
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shall  be  punished  at  the  discretion  of 
said  court-martial.  It  would  hence  ap- 
pear, that  in  all  such  cases  of  alleged 
wrong  or  injustice,  committed  by  supe- 
rior officers  towards  their  inferiors,  the 
right  of  appeal  cannot  be  refused,  bvit 
mvist  of  course  be  granted,  by  the  com- 
mander in  chief's  appointment  of  a  ge- 
neral court-martial,  to  take  cognizance 
of  the  cause.  The  only  check  against 
rash  and  ill-founded  applications  in  the 
cases  of  the  above  nature,  is  the  cer- 
tainty that  an  adequate  punishment  will 
not  fail  to  attend  every  unjust  and 
groundless  appeal. 

The  reason  why  a  power  of  appeal 
is  declared  to  be  a  matter  of  absolute 
tight  to  inferior  officers  or  soldiers, 
complaining  of  being  wronged  by  their 
superior  officers  is,  that  a  regimental  or 
garrison  court-martial  has  not  the  power 
of  inflicting  any  punishment  on  commis- 
sioned officers:  They  can  do  no  more 
than  express  their  opinion,  that  the  com- 
plaint is  just,  or  the  contrary,  and 
where  it  is  practicable  and  proper,  re- 
lieve   the   sufferer  as   to   any  existing 
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grievance ;  but  the  injury  complained  of,    ^  yj^  ^• 

however  flagrant,  must  therefore  have    

remained  unredressed,  as  far  as  punish- 
ment is  conceived,  if  an  appeal  to  a  ge- 
neral court-martial  had  not  been  de- 
clared to  be  a  matter  of  right  to  the 
party  aggrieved. 
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CHAPTER  VIIL 


Of  Courts  of  Inquiry. 


Authority 
for  holding 
courts  of 
inquiry  and 
their  func- 
tions. 


Members 
of  the 
Court* 


Courts  of  Inquiry  are  held  by  the 
same  authorhy  as  general  or  regimental 
courts-martial,   and  have   power  to  ex- 
amine witnesses  on  oath,  and   compel 
their  attendance   in  the  same  manner, 
but  they  are  intrusted  with  powers  only 
'  to  examine   into  the  nature   of  any 
'  transaction,  accusation  or  imputation 
'  against  any  officer  or  soldier.     But 
'  they  are  not  empowered  to  give  their 
'  opinion  on  the  merits  of  the  case,  ex- 
'  cepting  they  shall  be  thereunto  spe- 
'  cially  required," 

Courts  of  inquiry  may  consist  of  one 
or  more  officers,  not  exceeding  three 
and  a  Judge-Advocate,  or  other  suita- 
ble person,  as  a  Recorder,  to  reduce 
the  proceedings  and  evidence  to  writing, 
and  all  of  whom  must  be  sworn  to  the 
faithful  performance  of  their  duty. 
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The  form  of  proceeding  in  courts  of  ^  vin.^* 

inquiry  is  nearly  the  same  as  that  in   

courts-martial.  The  members  being  as-  Proceed. 
sembled,  the  Judge -Advocate  or  Re-  "'^* 
corder  administers  the  members  the 
following  oath:  "  You  shall  well  and 
"  truly  examine  and  inquire,  according 
"  to  your  evidence,  into  the  matter  now 
"  before  you,  without  partiality,  favor, 
"  affection,  prejudice,  or  hope  of  reward: 
"  So  help  you  God.'^  After  which  the 
President  administers  to  the  Judge -Ad- 
vocate or  Recorder,  the  following  oath: 

"  You  do  swear,  that  you  will,  ac- 
"  cording  to  your  best  abilities,  accu- 
"  rately  and  impartially  record  the  pro- 
"  ceedings  of  the  court,  and  the  evi- 
"  dence  to  be  given  in  the  case  in 
"  hearing:  So  help  you  God.'' 

The  accusation  is  then  read,  and  the 
witnesses  are  examined  by  the  court, 
and  the  parties  accused  are  also  per- 
mitted to  cross-examine  and  interrogate 
the  witnesses,  so  as  to  investigate  fully 
the  circumstances  in  question.* 


*  Article  of  War  91, 

'4^ 
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The  examination  of  the  witnesses 
having  gone  through  with,  the  presi- 
dent orders  the  court  to  be  cleared. 
The  recorder  then  reads  over  the  whole 
of  the  proceedings,  as  well  for  the  pur- 
pose of  correcting  the  record,  as  for  aid- 
ing the  memory  of  the  members  of  the 
court.  After  mature  deliberation  on  the 
evidence  adduced,  proceed  to  declare, 
whether  or  no  the  grounds  of  accusation 
are  sufficient  to  bring  the  matter  before 
a  general  court-martial,  or  to  give  their 
opinion  of  the  merits  of  the  case,  if  so 
required  in  the  warrant  issued  for  as- 
sembling the  court. 

The  proceedings  must  be  authenti- 
cated by  the  signature  of  the  president, 
and  delivered  to  the  commanding  offi- 
cer; and  the  said  proceedings  may  be 
admitted  in  evidence  by  a  court-martial, 
in  cases  not  capital,  or  extending  to  the 
dismission  of  an  officer,  provided  oral 
testimony  cannot  be  obtained.  But  the 
law  declares,  that  as  courts  of  inquiry 
may  be  diverted  to  dishonorable  pur- 
poses, and  may  be  considered  as  engines 
of  destruction  to  military  merit,  in  the 
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hands  of  weak  and  envious  command-    ^,Vtt^^* 


VIII. 


ants,  they  are  expressly  prohibited,  un- 
less directed  by  the  President  of  the    thePreX 
United  States,  or  demanded  by  the  ac-    mTncTedby 

J  ^  the  accus- 

cused.^  ed. 

It  were  to  be  wished  that  courts  of 
inquiry  were  more  frequently  resorted 
to  than  is  usually  done,  or  rather  that  it 
were  a  matter  of  established  usage,  that 
no  person  should  be  put  upon  his  trial 
before  a  general  court-martial,  unless  by 
a  previous  report  by  an  inquest,  on  evi- 
dence laid  before  them,  that  there  ap-  ^ 
pears  sufficient  grounds  for  calling  the 
party  to  defend'  himself  judicially  a- 
gainst  the  matters  of  accusation.  A 
preliminary  form  of  this  nature  would 
be  of  infinite  service  in  the  repression 
of  calumnious  and  frivolous  prosecu- 
tions; and  would  tend  more  than  any 
other  measure  to  the  checking  of  that 
extreme  frequency  of  trials  by  courts- 
martial,  which  has  the  worst  effect  upon 
the  public  mind,  reflecting  dishonor  on 
the  military  character  in  general,  spread- 

*  Article  of  Wur  92. 


\ 
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^  vinT*   ^^^S  disunion  and  party  divisions  among 

the  members  of  a  corps,  and  frequently 

laying  the  foundation  of  permanent  and 
even  fatal  animosities^ 

In  many  cases,  a  court  of  inquiry 
acting  as  umpires  or  arbitrators  between 
the  parties,  might  compose  differences 
or  explain  misunderstandings,  so  as  to 
prevent  the  necessity  of  all  further  pro° 
cedure,  by  actual  arraignment  and  trial. 
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CHAPTER  IX. 

Of  the  Office  and  Duties  of  the  Judges 

Advocate, 

For  sustaining  the  interest  of  the    judge-Ad- 
United  States  in  trials  before  a  general   H^'^^^Z' 
court-martial,  an  officer  is  appointed  un-    tl^^ul^s.*^^ 
der  the  title  of  Judge-Advocate,  to  pro- 
secute in  their  name,  for  as  in  all  criminal 
trials,  the  State,  whose  laws  are  violated, 
is  understood  to  be  the  party  injured^ 
and  which  is  entitled  to  demand  redress 
by  the  punishment  of  the  guilty  person^ 
which  function  in  the  ordinary  courts  of 
law,  is  discharged  by  the  Attorney-Ge- 
neral: so  in  offences  against  the  military 
law  which  are  not  cognizable  by  the  or- 
dinary tribunals,  but  are  declared  to  be 
specially  so  by  courts-martial,  the  Judge- 
Advocate  is  appointed  to  fulfil  a  similar 
duty,   and  to  prosecute  in  the  name  of 
the  United  States  all  officers  and  sol- 
diers, who  shall  be  guilty  of  any  breach 
of  the  military  law,  either  as  contained 
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^  Lx^  ^*   ^^  ^^"^^  Articles  of  War,  or  other  regula- 

'" tions  issued  for  the  government  of  the 

army. 

.  The   appropriate   functions   of  the 
Hisfunc.     Judge-x\dvocate,  as  an  essential  officer 

tionsare         .  „  ,  .    . 

various,  m  alt  general  courts-martial,  are  vari- 
ous in  their  nature,  and  as  the  Articles 
of  War  do  not  describe  them  v^ith  much 
precision,  we  are  therefore  obliged,  in 
svippliment  of  what  is  found  in  that  di- 
rect authority,  to  resort  to  the  less  po- 
sitive, though  equally  binding  authori- 
ty of  established  visage  and  practice. 

The  Articles  of  War  are  silent  on 
the  subject  of  the  Judge-Advocate  as- 
sisting the  court  with  his  counsels  and 
advice,  as  to  any  matters  of  form  or  law; 
it  nevertheless  is  understood  to  be  his 
duty  to  explain  any  doubts  which  may 
"arise  in  the   course  of  their  delibera- 

)  tions,  and  prevent  any  irregularities  or 

deviations  from  the  regular  form  of  pro- 
ceeding. For  it  is  to  be  observed,  that 
in  all  matters  touching  the  trials  of 
crimes  by  courts-martial,  wherever  the 
Military  Law  is  silent,  the  rules  of  the 
Common  Law  of  the  Land,  to  the  be- 
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nefit  of  which  all  citizens  are  entitled       "  ^ 

for  the  protection  of  life,  liberty,  and   

reputation,  must  of  necessity  be  resort- 
ed to;  and  every  material  deviation  from 
these  rules,  unless  warranted  by  some 
express  enactment  of  the  military  code, 
is,  in  fact,  a  punishable  offence  in  the 
members  of  the  court-martial.  Hence 
arises  the  absolute  necessity  for  som^ 
members  of  the  court  being  convers-* 
ant  in  the  general  doctrines  of  the 
law,  in  so  far  as  they  relate  to  the  tri- 
als of  crimes,  and  the  weighing  of  evi- 
dence ;  and  the  person  to  whom  the  court 
is  naturally  to  look  for  information  of 
this  kind,  is  the  Judge-Advocate,  who 
is  either  by  profession  a  lawyer,  or 
whose  duty,  if  he  be  not  professionally 
such,  is  to  instruct  himself  in  the  com- 
mon law  and  practice  of  the  ordinary 
courts  in  the  trial  of  crimes. 

In  the  performance  of  this  duty,  the 
Judge-Advocate  will  always  be  guided 
by  a  just  sense  of  his  official  character 
and  situation,  As  he  has  no  judicial 
power,  nor  any  determinative  voice, 
either  in  the  sentence  or  interlocutory 
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^  ^ix^  ^    opinions  of  tlie  court,  so  he  is  not  enti- 
. tied  to  regulate  or  direct  those  senten- 
ces or  opinions,  or  in  any  other  shape 
to  interfere  in  the  proceedings  of  the 
court,  farther  than  by  giving  of  counsel 
or  advice;  and  his  own  discretion  must 
be  his  sole  director  in  suggesting  when 
that  may  be  seasonable,  proper,  or  ne- 
cessary.     On  every  occasion  when  the 
court  demands  his  opinion,  he  is  bound 
to  give  it  with  freedom  and  amplitude; 
and  even  w^hen  not  requested  to  deliver 
his  sentiments,  his  duty  requires  that  he 
should  put  the  court  upon  their  guard 
against  every  deviation^  either  from  any 
essential  or  necessary  forms  in  their  pro- 
ceedings, or  a  violation  of  justice  in  their 
final   sentence   and  judgment.     A   re- 
monstrance of  this  nature,  urged  with 
due  deference  and  respect,  will  seldom, 
it  is  to  be  presumed,  fail  to  meet  with 
its  proper  regard  from  the  court;  but 
should  it  happen  that  an  illegal  mea- 
sure, or  an  unjust  opinion  is  neverthe- 
less persevered  in,  the  Judge-Advocate, 
though  not  warranted  to  enter  his  dis- 
sent in  the  form  of  a  protest  upon  the 
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record  of  the  proceedings,  (for  diat  im- 
plies a  judicative  voice)  ought  to  en- 
gross therein  the  opinion  deHvered  by 
him  upon  the  controverted  point,  in  or- 
der not  only  that  he  may  stand  absolved 
from  all  imputation  of  failure  in  his  du- 
ty of  giving  counsel,  but  that  the  error 
or  wrong  may  be  fairly  brought  under 
the  consideration  of  that  power  with 
whom  it  lies,  in  the  last  resource,  either 
to  approve  and  order  into  effect,  or  to 
remit  the  operation  of  the  sentence. 

Another  part  of  the  official  duty  of 
the  Judge -Advocate,  which,  though  not 
enjoined  by  any  particular  enactment  of 
the  Military  Law,  has  yet  the  sanction 
of  general  and  established  practice,  is, 
that  he  should  assist  the  prisoner  in 
the  conduct  of  his  defence.  This  duty 
is  more  especially  incumbent  on  the 
Judge- Advocate  in  cases  where  the  pri- 
soner has  not  the  aid  of  professional 
counsel  to  direct  him,  which  generally 
happens  in  the  trials  of  private  soldiers, 
who,  wanting  all  advantages  of  educa- 
tion, or  opportunities  of  mental  im- 
provement, must  stand  greatly  in  need 
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^x^  ^'    ^i  advice  in  such  trying  circumstances 

as  are  often  sufficient  to  overwhelm  thr 

acutest  intellect,  and  embarras  or  sus- 
pend the  powers  of  the  most  cultivated 
understanding.  It  is  certainly  not  to 
be  understood,  that  in  discharging  this 
office,  which  is  prescribed  solely  by  jus- 
tice and  humanity,  the  Judge-Advocate 
should  in  the  strictest  sense,  consider 
himself  as  bound  to  the  dutv  of  a  coun- 
sel  in  exerting  his  ingenuity  to  defend 
the  prisoner  at  all  hazards,  against  those 
charges  which,  in  his  capacity  of  pro- 
secutor, he  is,  on  the  other  hand,  bound 
to  urge,  and  to  sustain  by  proof;  for  un- 
derstood to  this  extent,  the  one  duty  is 
utterly  inconsistent  and  incompatible 
with  the  other.  All  that  is  required,  is, 
that  in  the  same  manner  as  in  the  civil 
courts  of  criminal  jurisdiction,  the 
judges  are  understood  to  be  counsel  for 
the  person  accused;  the  Judge- Advo- 
cate, in  courts-martial,  shall  do  justice 
to  the  cause  of  the  prisoner,  by  giving 
full  weight  to  every  circumstance  or  ar- 
gument in  his  favor;  shall  bring  the 
same  fairly  and  completely  into  the  view 
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of  the  court;  shall  suggest  the  supply- 
ing of  all  omissions  in  the  leading  of 
exculpatory  evidence;  shall  engross  in 
the  written  proceedings  all  matters, 
either  directly  or  by  presumption,  tend- 
ing to  the  prisoner's  defence;  and  final- 
ly, shall  not  avail  himself  of  any  advan- 
tage which  superior  knowledge,  or  abili- 
ty, or  his  influence  with  the  court  may  give 
him,  in  enforcing  the  conviction,  rather 
than  the  acquittal  of  the  person  accused. 
Many  of  the  official  functions  of  the 
Ji^dge-Advocate,  in  the  trial  before  a 
general  court-martial,  and  in  the  mat- 
ters preparatory  and  relative  thereto, 
have  been  occasionally  mentioned  in  the 
preceding  chapters;  but  for  sake  of 
greater  perspicuity,  they  shall  be  here 
recapitulated  in  a  regular  detail,  in 
which  may  likewise  be  noticed  such 
other  particulars  of  the  duty  of  this  offi- 
cer, as  have  not  hitherto  occurred  to 
observation. 

.  When  a  court-martial  is  summoned 
by  the  proper  authority,  for  the  trial  of 
any  military  offender,  the  Judge-Advo- 
eate  being  required  to  attend  his  duty, 
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^  ?x^  ^*  ^^^^  furnished  with  articles  of  accu- 
sation  or  charge,  on  which  he  is  to  pro- 
secute, must,  from  the  information  of  the 
accuser,  instruct  himself  in  all  the  cir- 
cumstances of  the  case,  and  by  what  evi- 
dence the  whole  particulars  are  to  be 
proved  against  the  prisoners.  Of  these, 
it  is  proper  that  he  should  prepare,  in 
writing,  a  short  analysis,  or  plan,  for  his 
own  regulation  in  the  conduct  of  the 
trial,  and  examination  of  the  witnesses. 
He  ought  then  to  give  the  earliest  in- 
formation to  the  prisoner,  of  the  time 
and  place  appointed  for  his  trial,  and 
furnish  him,  at  the  same  time,  with  a 
true  copy  of  the  charges  that  are  to  be 
exhibited  against  him,  with  the  names 
and  designations  of  the  witnesses  by 
which  they  are  to  be  proved  or  support- 
ed; and  likewise  a  correct  detail  of  the 
members  of  the  court-martial.  He 
should,  at  the  same  time,  require  from 
the  prisoner,  a  list  of  those  witnesses, 
whom  he  intends  to  adduce  in  his  ex- 
culpation,  that  the  privilege  may  be 
mutual  to  both  parties,  of  objecting  to 
such  evidence  as  they  judge  either  inad- 
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missible    or    of   suspected  credibility.    ^  ^^  ^' 

The   Judge-Advocate    ought   then    to 

summon  the  witnesses  for  the  prosecu- 
tion  to  give  their  attendance  at  the  time 
and  place  appointed;  and  this  either 
by  a  direct  intimation  from  himself  to 
each  of  those  witnesses,  or  by  an  appli- 
cation to  the  commanding  officers  of  the 
regiments  or  corps  to  which  they  be- 
long, requesting  that  they  may  be  warn- 
ed to  attend  that  duty. 

It  is  proper,  likewise,  that  he  should 
desire  the  prisoner  to  make  a  similar 
application,  to  enforce  the  attendance  of 
the  witnesses  necessary  for  his  defence. 
These  measures  ought  to  be  taken  as 
early  as  possible,  that  there  may  be 
sufficient  time  for  the  arrival  of  wit- 
nesses who  may  be  at  a  distance. 

It  seems  in  no  case  to  be  improper, 
and  may  often  tend  to  the  further- 
ance of  justice,  as  well  as  the  shortning 
of  judicial  proceedings,  that  the  Judge- 
Advocate,  on  whom  lies  the  conduct  of 
the  evidence  for  the  prosecution,  and 
the  discretionary  power  of  examining 

such  witnesses  only  as  he  may  deem 

z 
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^  ?x^  ^'    necessary,    should   previously    be    ac- 

quainted  with  the  general  nature  and 

scope  of  the  prisoner's  defence;  and 
for  that  purpose,  that  he  should  either 
converse  with  himself,  or  with  his 
counsel  before  proceeding  to  trial.  It 
has  sometimes  happened,  that  by  a 
timely  explanation  in  such  previoLis 
conference,  circumstances  of  the  charge, 
apparently  the  most  unfavorable,  have 
been  alleviated  or  done  away,  and  even 
the  necessity  of  a  trial  altogether  super- 
seded, by  the  anticipation  which  such 
a  conference  afforded,  of  a  judgment  of 
acquittal  from  the  chief  matters  of  accu- 
sation. 
His  duty  as         When  the  court  is  met  for  trial,  and 

recorder  of      ^  i  11  •, 

the  court,  the  members  are  regularly  sworn,  the 
Judge-Advocate,  after  opening  the  pro- 
secution, by  a  recital  of  the  charges,  to- 
gether with  such  detail  of  circum- 
stances, (if  the  case  be  circumstantial 
and  complicated)  as  he  may  deem  ne- 
cessary, proceeds  to  examine  his  wit- 
nesses in  support  of  the  charges;  while 
at  the  same  time  he  acts  as  the  recorder, 
or  clerk  of  the  court,  in  taking  down  the 
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evidence  in  writing  at  full  length,  and 
as  nearly  as  possible  in  the  words  of 
the  witnesses. 

At  the  close  of  the  business  of  each 
day,  and  in  the  interval,  before  the  next 
meeting  of  the  court,  it  is  the  duty  of 
the  Judge-Advocate  to  make  a  fair  copy 
of  the  proceedings ;  which  he  continues 
thus  regularly  to  engross,  till  the  conclu- 
sion of  the  trial,  when  the  whole  is  read 
over  by  him  to  the  court,  before  the 
members  proceed  to  deliberate  and 
form  their  opinions. 

Of  his  duty  in  collecting  the  opini- 
ons and  votes  of  the  members  upon  the 
several  articles  of  the  charge,  after  they 
have  fully  deliberated  on  the  same,  and 
lastly,  in  recording  the  final  sentence  of 
the  court,  we  have  fully  treated  in  the 
preceding  chapter. 

The  sentence  of  the  covirt  must  be 
fairly  engrossed,  and  subjoined  to  the 
record-copy  of  the  proceedings;  and  the 
whole  must  be  authenticated  by  the  sig- 
nature of  the  President  of  the  -court,, 
and  that  of  the  Judge-Advocate. 
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It  is  required  by  the  Articles  of 
War,*  that  "  evfery  Judge- Advocate,  or 
person  officiating  as  such,  at  any  gene- 
ral court-martial,  shall  transmit,  with  as 
much  expedition  as  the  opportunity  of 
time  and  distance  of  place  can  admit, 
the  original  proceedings  and  sentence  of 
such  court-martial,  to  the  Secretary  of 
War,  which  said  original  proceedings, 
and  sentence,  shall  be  carefully  kept 
and  preserved  in  the  office  of  the  said 
Secretary,  to  the  end,  that  the  persons 
entitled  thereto,  may  be  enabled,  upon 
application  to  the  said  office,  to  obtain 
copies  thereof." 

It  is  proper  that  the  Judge- Advo- 
cate, or  person  officiating  as  such, 
should  retain  in  his  own  possession, 
and  carefully  preserve  the  original  mi- 
nutes of  the  proceedings  drawn  up  by 
him  in  court  during  the  course  of  the 
trial,  and  likewise  his  notes  of  the  opi- 
nions, and  votes  of  the  members;  that 
in  case  of  any  after-questions  that  may 
be  moved  in  the  ordinary  courts  of  law, 

*  Article  of  War  90. 
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touching  the  conduct  or  result  of  the 
trial,  the  Judge- Advocate  may  have  re- 
course to  them  as  necessary  documents, 
if  he  should  be  called  upon  to  give  evi- 
dence in  relation  thereto. 
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No.  1. 

Form  of  an  Order  for  holding  a  General 

Court'MartiaL 


GENERAL  ORDERS. 

Head  Quarters, 
Fort  Adams ^  June  —  1803. 

A  general  court-martial  to  consist  of 
thirteen  members,  will  convene  at  Fre- 
derick-town, in  the  State  of  Maryland, 
on  the day  of for  the  trial  of 

Lieutenant of  the  Regiment  of 

Aa  \ 
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■         —  and  such  prisoners  as  may  be 
brought  before  h. 

Colonel  BunBBCKy  of  the  Artillery ,  President, 

JLieut.  Col,  Freeman^   \        /*   Lieut,  Col,  Kingsbury^ 
Major  M^Rea^  /  '^  1    -^%°'"  Bruff^ 

Cafitain  Freeman^        V  ^^  /     Ca/itai7i  Read^ 
Cafitain  Boote,  i    ^\    Ca/imifi  Beal, 

Cafitain  Saunders,        \  2  i    Cafitain  M'-Clallen, 
Cafit.  Armistead,        j  '    f    Lieutenant  Osborne. 

Lieut.  HOUSE,  Judge-Advocate^ 

By  command  of  the  General. 

T.  H.  GUSHING,  Adjutant 

and  Inspector  of  the  Army. 


No.  2. 

Form  of  an  Order  for  holding  a  General 
Court-Martial,^  %vhen  the  Presidefit  of 
the  Court  is  only  named. 


GENERAL  ORDERS. 

Head  Quarters, 
JFashington^  July^ —  1807. 

A  general  court-martial,  to  consist 
of  seven  members,  will  convene  at  Fort 
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Jay,  in  the  harbor  of  New- York,  for  the 
trial  of  such  prisoners  as  may  be 
brought  before  it.  Lieutenant  Colonel 
J.  W.  is  hereby  appointed  President 
of  the  court-martial,  and  Lieutenant 
A.  M.  Judge-Advocate.  The  other 
members  to  be  detailed  by  the  Adjutant 
and  Inspector  of  the  Army. 

Ja.  WILKINSON, 


No.  3. 

Form  of  an  Order  for  holdmg  a  Regi- 
mental or  Garrison  Court- Martial. 


REGIMENTAL  (or  GARRISON,  as  the  case  may 

be)  ORDERS. 

Fort  TFashington^  Aprils —  1797. 

A  Regimental  (or  Garrison)  court- 
martial,  will  assemble  this  day,  at 
the  orderly  room,  at  ten  o'clock,  a.  m. 


\ 
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for  the  trial  of  such  prisoners  as  may 

be  brought  before  it. 

Capt.  A.  M.  President. 

Lieuts.  A.  B.  8c  B.  C.  Members, 

J.  F.  Lieut,  Colonel  Commandant, 


No.  4. 

Form  of  a  Warrant  for  the  holding  of  a 
Court  of  Inquiry^  when  issued  from 
the  War  Office^  by  order  of  the  Presi- 
dent of  the  U,  S.  and  when  the  Court 
is  authorised  to  give  its  opinion  on  the 
merits  of  the  case. 


Il5]fl0t0a^  certain  charges  of  miscon- 
duct having  been  alleged  against  Ma- 
jor L.  M.  of  the Regiment  of- 

in  the  action  of  the  24th  of  August, 
1797;  a  court  of  inquiry  to  consist  of 
Lieutenant  Colonel  Commandant  J.  W. 
of  the  Artillery,  President;  Major  R.  M. 
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of  the  1st,  and  Major  P.  G.  of  the  2nd 
Regiment  of  Infantry,  members;  is  here- 
by appointed  to  examine  and  inquire 
into  the  nature  of  the  aforesaid  charges, 
which  charges,  together  with  the  testi* 
mony  in  support  thereof,  will  be  laid 
before  the  court,  by  the  Judge-Advo- 
cate; and  the  court  is  hereby  empower- 
ed and  required  to  give  its  opinion  as  to 
the  real  merits  of  the  case,  for  the  infor- 
mation of  the  President  of  the  United 
States,  and  for  so  doing,  this  shall  be  a 
sufficient  warrant. 

<(5it!ett  under  my  hand  and  seal  at 
the  War-Office  of  the  United 
States^  this  24th  day  of  Sept,     , 
1794,  a72d  of  the  Independence 
of  the  said  States  the . 


(l.s.) 


By  command  of  the  President  of  the 
United  States  of  America. 

H.  KNOX, 

Secretary  of  War, 
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No.  5. 


GARRISON  ORDERS. 

West-Point,  New- York, 
August  22,  1304. 
In  consequence  of  certain  reports 
injurious  to  the  honor  and  reputation 
of  Lieutenant  W.  A.  of  the  Corps  of 
Engineers,  having  been  circulated  thro' 
the  garrison  and  neighbourhood,  by- 
some  person  or  persons  unknown,  a 
Court  of  Inquiry  to  consist  of  three 
members,  is  hereby  appointed  at  the 
particular  request  of  Lieutenant  A.  to 
examine  and  inquire  into  the  nature  of 
said  reports,  and  the  causes  which  have 
given  rise  to  them. 

Capt.  A.  M.  Presidefif. 
Lieuts.  L.  M.  &  P.  Q.  Members. 
Lieut.  P.  W.  will  act  as  Recorder, 

JONA.  WILLIAMS, 

Lieut.  Col.  Comdt.  of  the 

Corps  of  Engineers. 


4V 
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No.  6. 


Man7ier  of  Setting  at  a  Court- Martial, 
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No.  7. 

Form  of  Recording  the  proceedings  of  q 

Court-Martial, 

Proceedings  of  a  general  court-mar^ 
tial,  held  at  Fort  Jay,  in  the  harbor  of 
New- York,  by  virtue  of  the  following 
order: 

GENERAL  ORDERS. 

Adjutant  General's  Office, 

NeW'Tork^  August  1,  1800. 

A  general  court-martial,  to  consist 
of  seven  members,  will  assemble  at 
Fort  Jay,  in  the  harbor  of  New- York, 
on  Monday  the  10th  instant,  at  ten 
o'clock  A.  M.  for  the  trial  of  such  pri- 
soners as  may  be  brought  before  it. 

President,  Lieut.  Col.  W»  S»  Smith,  of  the  \2th  Regiments 


Maj,  Hoops,  of  the  Artil.'\   ^  { Maj.  Shute,  of  1  XthReg. 
Lieut,  Walback,  of  Drag,  j  q"  (_  Lt,  Livingston,  of\2reg. 


Ca/it.  Edings,  of  ditto,      ?•  2  <  Ca/it.  Huger,  of  the  Art. 


Lieut.  ROBT.  HEATON, 

fudge- Advocate, 
(Signed)  Wm.  NORTH, 

Adjutant-GeneraL 


\ 
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August  10,  1800. 

The  court  met  pursuant  to  the  above 
order. 

Present. 

Lieutenant  Colonel  SMifHf  President, 

Major  HoofiSy  1  ^  f  ^y^^"  'S'Aw^e, 

Cafit,  Edings,  r  I-  j  Cafitain  Huger^ 

Lieut,  Walbacky        J  ,^  {.Lieutenant  Livingston, 

Lieut.  R.  HEATON, 

yudge- Advocate, 

The  court  bemg  duly  sworn  in  the 
presence  of  the  prisoner,  (or  prisoners, 
as  the  case  may  be)  proceeded  to  the 

trial  of  Sergeant  A.  B.  of  Capt. 's 

Company  of  the  Regiment  of who 

being  previously  asked  if  he  had  any 
objections  to  the  members  named  in  the 
general  order,  and  replying  in  the  ne- 
gative, was  arraigned  on  the  following 
charge,  preferred  against  him  by  Lieu- 
tenant B.  C.  of  the  Artillery. 

Charge. 

Embezzling  of  the  public  money,  to 

the  amount  of  100  dollars,  which  sum 

Bb 
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was   placed  in  Sergeant  A.  B's  hands, 
for  the  purpose  of  recruitmg,  by  me. 

(Signed)       B.  C.  Lieut,  of  Artillery, 

To   which    the    prisoner    pleaded 
"  not  guilty." 

A.  A.  Ensign  in  the  2d  Regiment  of 
Infantry,  a  witness  for  the  prosecution, 
being  duly  sworn,  says:  On  the  22d  of 
last  month,  Sergeant  A.  B.  the  prisoner, 
was  ordered  by  Lieut.  Col.  H.  to  pro- 
ceed to  Brunswick,  in  the  State  of  INew- 
Jersey,  on  the  recrviiting  service,  8cc. 

Qiiestion  by  the  eoiirt.     Did       —     ? 
Ans%ver.     I  saw  Sergeant  A.  B. 
/  Question  by  the  court         —     —     ? 

Answer     —     —     —     —     — 
Qiiestio7i  by  the  prisoner    —     —     ? 
Answer     —     —     —     —     — 

The  court  adjovirned  to  meet  to- 
morrow morning  at  ten  o'clock. 

August  llfA,  1800. 

The  court  met  pursuant  to  adjourn- 
,  Tnent. 
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Present. 

Lieutenant  Colonel  Smith,  President, 

Major  I/oo/iSf  ")    ^  f  ^'^^jor  Shutey 

Cafitain  Huger^ 


Major  tioopsy  ")    ^  f 

Cap.i.ain  Edings,       f    ^  J 
Lieut.  Walback,      J    S  L- 


Lieut.  HEATON, 

Judge' Advocate, 

Lieutenant  Livingston  being  sick, 
and  unable  to  attend,  the  court  adjourn- 
ed, to  meet  again  on  Thursday  the  13th, 
at  half  past  9  a.m. 

^  August  the  I3th^  1800. 

*  The  court  met  pursuant  to  adjourn- 
ment. 

Present. 

Lieutenant  Colonel  Smi'Th,  President, 

Major  Hoo/is,  1   ^  (  -^'^^J^^  S/iute, 

Ca/itain  Edinga^  ?-  %.i  Cafitain  Huger, 

Lieutenant  JValbacky  J   2   (  Lieutenant  Livingston. 

Lieut.  HEATON, 

Judge-Advocate. 

Lieutenant  M.  P.  of  the  2nd  Regi- 
ment of  Infantry,  a  witness  for  the  pro- 
secution,  being  duly  sworn,   says:  He 
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met   Sergeant  A.  B.  the  prisoner,   at 
Brunswick,  ficc.  h.c.        — — 


Question  by  the  court        —  —     ? 

Answer     —     —     —     —  — 

Question  by  the  prisoner  —  —     ? 

Answer    —     —     —     —  — 

The  evidence  on  the  part  of  the 
prosecution  being  closed,  Sergeant  R.  S. 
of  the  —  Regiment  of  Infantry,  a  wit- 
ness for  the  prisoner,  being  duly  sworn, 
says:  Sergeant  A.  B.  was  on  the  re- 
cruiting service,  &lc.        


Question  by  the  prisoner 
Answer    —     —     — 
Question  by  the  prisoner 
Answer     —     —     — 
Question  by  the  court 
Answer    —     —     — 


? 


? 


The  testimony  on  the  part  of  the 
prisoner  having  been  heard,  the  prison- 
er requested  the  indulgence  of  the  court 
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of  one  day,  to  prepare  his  final  defence, 
which  was  accordingly  granted. 

The  court  adjourned  to  meet  again 
on  the  15th  inst.  at  9  a.m. 

August  15,  1800. 

The  court  met  pursuant  to  adjourn- 
ment. 

Present. 

Lieutenant  Colonel  Smi^h^  President. 

Major  ffoofis,  1  ^  {  ^^^J°^  Shute, 

Cafitain  Edin^s^  r  I-  "\  Cafitain  Huger^ 

Lieutenant  Walback^J  =1  L  Lieutenant  Livingston, 

Lieut.  HEATON, 

Judge- Advocate, 

The  prisoner  being  asked  if  he  were 
ready  to  proceed,  made  the  following 

Defence. 

Mr  President.^  and 

Gentlemen  of  the  court, 


A.  B.  Sergeant, 
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The  court  being  ordered  to  be  clear- 
ed, and  the  whole  of  the  proceedings 
read  over  to  the  court  by  the  Judge- 
Advocate,  the  following  sentence  was 
pronounced : 

Setence. 

The  court,  after  mature  deliberation 
on  the  testimony  adduced,  find  the  pri- 
soner, Sergeant  A.  B.  guilty  of  the 
charge  exhibited  against  him,  and  sen- 
tence him  to  be  reduced  to  the  station 
of  a  private  sentinel,  and  to  undergo 
such  monthly  stoppages  of  half  his  pay, 
as  will  reimburse  the  United  States 
SlOO,  the  money  embezzled  by  him. 

The  court  adjourned  sine  die. 

Wm.  s.  smith, 

Lieutenant  Col,  Com. 
I2th  Reg.  President. 
Rob.  HEATON, 

Judge-Advocate. 
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Usual  manner  of  approving  the  Proceed- 
ings of  a  Court-MartiaL 


GENERAL  ORDERS. 

Head  Quarters, 
NeW'Tork,  August  30,  1800. 

At  the  general  court-martial,  of 
which  Lieutenant  Colonel  Smith  of  the 
12th  Regiment  is  President,  was  tried 
A.  B.  Sergeant  of  Captain 's  com- 
pany of  the Regiment  of on 

the  charge  of  '^  Embezzling  the  public 
money  to  the  amount  of  100  dollars, 
which  sum  was  deposited  in  Sergeant 
A.  B's  hands,  for  the  purpose  of  re- 
cruiting, by  Lieutenant  B.  C.  of  the 
Artillery.  To  which  charge  the  pri- 
soner pleaded  Not  Guilty. 

"  The  court,  after  mature  delibera- 
tion, found  the  prisoner.  Sergeant  A.  B. 
guilty  of  the  charge  exhibited  against 
him;  and  sentenced  him  to  be  reduced 
to  the  station  of  a  private  sentinel,  and 
to  undergo  such  monthly  stoppages  of 
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half  his  pay,  as  will  reimburse  the  Uni- 
ted States  one  hundred  dollars,  the  mo- 
ney embezzled  by  him.''  * 

Major  General  Hamilton  approves 
the  sentence  of  the  General  Court-Mar- 
tial,  and  orders  the  sentence  to  be  car- 
ried into  effect. 

The  General  Court-Martial  of  which 
Colonel  Smith  is  President,  is  hereby 
dissolved. 

By  command  of  the  Major  General. 

Wm.  north,  Adjutant  Gefieral. 


y 
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AN  ACT 


For  Establishing  Rules  and  Articles  for 
the  Government  of  the  Armies  of  the 
United  States, 


Sect.  1.  BE  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the  Uni- 
ted States  of  Ainerica^  in  Congress  as- 
sembled^ That  from  and  after  the  pas- 
sing of  this  act,  the  following  shall  be 
the  Rules  and  Articles  by  which  the 
Armies  of  the  United  States  shall  be 
governed; 

ARTICLE  I. 

Every  officer  now  in  the  army  of   s-jBscj-ib- 

the  United  States,  shall,  in  six  months   '"^' 

from  the  passing  of  this  act,  and  every 

c  c 
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officer  who  shall  hereafter  be  appointed, 
shall,  before  he  enters  on  the  duties  of 
his  office,  subscribe  these  rules  and  re- 
gulations. 

ARTICLE  II. 

Divine  It  is  earnestly  recommended  to  all 

officers  and  soldiers  diligently  to  attend 
divine  service;  and  all  officers  who 
shall  behave  indecently  or  irreverently 
*  at  any  place  of  divine  worship,  shall,  if 
a  commissioned  officer,  be  brought  be- 
fore a  general  court-martial,  there  to  be 
publicly  and  severely  reprimanded  by 
the  president;  if  non-com.missionecl  offi- 
cers or  soldiers,  every  person  so  offend- 
ing, shall,  for  his  first  offence,  forfeit 
one  sixth  of  a  dollar^  to  be  deducted  out 
of  his  next  pay;  for  the  second  offence, 
he  shall  not  only  forfeit  a  like  sum,  but 
be  confined  twenty-four  hours;  and  for 
every  like  offence  shall  suffer  and  pay 
in  like  manner ;  v/hich  money,  so  for- 
feited, shall  be  applied  by  the  captain 
or  senior  officer  of  the  troop  or  compa- 
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ny,  to  the  use  of  the  sick  soldiers  of  the 
company  or  troop  to  which  the  offender 
belongs. 


7^- 


ARTICLE  III. 

Any  non-commissioned  officer  or  ssvearin-. 
soldier,  who  shall  use  any  profane  oath 
or  execration,  shall  incur  the  penalties 
expressed  in  the  foregoing  article,  and 
a  commissioned  officer  shall  forfeit  and 
pay  for  each  and  every  such  offence, 
one  dollar,  to  be  applied  as  in  the  pre- 
ceding article. 

ARTICLE  IV. 

Ever  chaplain  commissioned  in  the  Chaplain. 
army  or  armies  of  the  United  States, 
who  shall  absent  himself  from  the  du- 
ties assigned  him  (except  in  cases  of 
sickness  or  leave  of  absence)  shall,  on 
conviction  thereof,  before  a  court-mar- 
tial, be  fined  not  exceeding  one  month's 
pay,  besides  the  loss  of  his  pay  during 
his  absence;  or  be  discharged,  as  the 
said  court-martial  shall  judge  proper. 
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ARTICLE  V. 


Contempt 
of  the  Pre- 
sldwit. 


Any  officer  or  soldier  who  shall  use 
contemptuous  or  disrespectful  words 
against  the  President  of  the  United 
States,  against  the  Vice-President  there- 
of, against  the  Congress  of  the  United 
States,  or  against  the  Chief  Magistrate, 
or  Legislature  of  any  of  the  United 
States  in  which  he  may  be  quartered,  if 
a  commissioned  officer,  shall  be  cashier- 
ed, or  otherwise  pvmished  as  a  court- 
martial  shall  direct;  if  a  non-commis- 
sioned officer  or  soldier,  he  shall  suffer 
such  punishment  as  shall  be  inflicted  on 
him  by  the  sentence  of  a  court-martial. 


ARTICLE  VI. 


Contempt 
of  the 


Any  officer  or  soldier  who  shall  be- 
,     have   himself  with  contempt   or   disre- 

command-  *■ 

ing  officer,  gpcct  towards  his  commanding  officer, 
shall  be  punished  according  to  the  na- 
ture of  his  offence,  by  the  judgment  of 
a  court-martial. 
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ARTICLE  VII. 

Any  officer  or  soldier  who  shall  be-  Mutiny, 
gin,  excite,  cause  or  join  in  any  mutiny 
or  sedition  in  any  troop  or  company  in 
the  service  of  the  United  States,  or  in 
any  party,  post,  detachment  or  guard, 
shall  suffer  death,  or  such  other  pu- 
nishment as  by  a  court-martial  shall  be 
inflicted. 

ARTICLE  VIIL 

Any  officer,  non-commissioned  offi-   Suppress!. 

IT  11*  on  of  the 

cer,  or  soldier,  who,  being  preseij^t  at  above, 
any  mutiny  or  sedition,  does  not  use 
his  utmost  endeavor  to  suppress  the 
same,  or  coming  to  the  knowledge  of 
:.ny  intended  mutiny,  does  not,  without 
ielay,  give  information  thereof  to  his 
commanding  officer,  shall  be  punished 
by  the  sentence  of  a  court-martial,  with 
death  or  otherwise,  according  to  the  na- 
ture of  his  offence. 
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ARTICLE  IX. 


Striking 
Superiors. 


Any  officer  or  soldier  who  shall 
strike  his  superior  officer,  or  draw  or  lift 
up  any  weapon,  or  offer  any  violence 
against  him,  being  in  the  execution  of 
his  office,  on  any  pretence  whatsoever, 
or  shall  disobey  any  lawful  command  of 
his  superior  officer,  shall  suffer  death, 
or  such  other  punishment  as  shall,  ac- 
cording to  the  nature  of  his  offence,  be 
inflicted  upon  him  by  the  sentence  of  a 
court-martial. 


Enlist- 
ment. 


^  ARTICLE  X. 

Every  non-commissioned  officer  or 
soldier,  who  shall  enlist  himself  in  the 
service  of  the  United  States,  shall,  at 
the  time  of  his  so  enlisting,  or  within  six 
days  afterwards,  have  the  articles  for 
the  government  of  the  armies  of  the 
United  States,  read  to  him,  and  shall, 
by  the  officer  who  enlisted  him,  or  by 
the  commanding  officer  of  the  troop  or 
company  into  which  he  was  enlisted,  be 
taken   before  the  next  justice    of  the 
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peace,  or  chief  magistrate  of  any  city 
or  town  corporate,  not  being  an  officer, 
of  the  army,  or  where  recourse  cannot 
be  had  to  the  civil  magistrate,  before  the 
Judge-Advocate,  and,  in  his  presence, 
shall  take  the  following  oath  or  affir- 
mation: "•  I,  A.  B.  do  solemnly  swear,  q^^^^^ 
''  or  affirm,  (as  the  case  may  be)  that  I  allegiance, 
"  will  bear  true  allegiance  to  the  United 
"  States  of  America,  and  that  I  will  serve 
*'  them  honestly  and  faithfully  against  all 
"  their  enemies, or  opposers,  whatsoever, 
"  and  observe  and  obey  the  orders  of  the 
"  President  of  the  United  States,  and  the 
"  orders  of  the  officers  appointed  over 
"  me,  according  to  the  rules  and  articles 
"  for  the  government  of  the  armies  of  the 
"United  States."  Which  justice,  magi- 
strate, or  Judge-Advocate,  is  to  give 
the  officer  a  certificate,  signifying  that 
the  man  enlisted,  did  take  the  said  oath 
or  affirmation. 

ARTICLE  XI. 

After  a  non-commissioned  officer  or   Dischar,- 
soldier,  shall  have  been  duly  enlisted   ^^'' 
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and  sworn,  he  shall  not  be  dismissed 
the  service  without  a  discharge  in  wri- 
ting; and  no  discharge  granted  to  him 
shall  be  sufficient,  which  is  not  signed 
by  a  field-officer  of  the  regiment  to 
which  he  belongs,  or  commanding  offi- 
cer, where  no  field-officer  of  the  regi- 
ment is  present;  and  no  discharge  shall 
be  given  to  a  non-commissioned  officer 
or  soldier,  before  his  term  of  service  has 
expired,  but  by  order  of  the  President, 
the  Secretary  of  War,  the  commanding 
officer  of  a  department,  or  the  sentence 
of  a  general  court-martial,  nor  shall  a 
commissioned  officer  be  discharged  the 
service,  but  by  order  of  the  President 
of  the  United  States,  or  by  sentence  of 
a  general  court-martial. 

ARTICLE  XII. 

Furloughs;  Evcry  coloucl,  or  other  officer  com- 

manding a  regiment,  troop,  or  company, 
and  actually  quartered  with  it,  may  give 
furloughs  to  non-commissioned  officers 
or  soldiers,  in  such  numbers,  and  for 
so  long  a  time  as  he  shall  judge  to  be 
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most  consistent  with  the  good  of  the 
Service;  and  a  captain  or  other  inferior 
officer  commanding  a  troop  or  company, 
or  in  any  garrison,  fort  or  barrack  of  the 
United  States,  (his  field  officer  being 
absent)  may  give  furloughs  to  non-com- 
missioned officers  or  soldiers,  for  a  time 
not  exceeding  twenty  days  in  six  months, 
but  not  to  more  than  two  persons  to  be 
absent  at  the  same  time,  excepting  some 
extraordinary  occasion  should  require  it, 

ARTICLE  XIII. 

At  every  muster,  the  commanding  Retum 
officer  of  each  regiment,  troop,  or  com-  ^^^l^J 
pany  there  present,  shall  give  to  the 
commissary  of  musters,  or  other  officer 
who  musters  the  said  regiment,  troop, 
or  company,  certificates  signed  by  him- 
self, signifying  how  long  such  officers, 
as  shall  not  appear  at  the  said  muster, 
have  been  absent,  and  the  reason  of 
their  absence.  In  like  manner,  the  com- 
manding officer  of  every  troop  or  com- 
pany, shall  give  certificates,  signifying 
the  reasons  of  the  absence  of  the  non- 
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commissioned  officers  and  private  sol- 
diers, which  reasons,  and  time  of  ab- 
sence, shall  be  inserted  in  the  muster- 
rolls  opposite  the  name  of  the  respective 
absent  officers  and  soldiers.  The  cer- 
tificates shall,  together  with  the  muster- 
rolls,  be  remitted  by  the  commissary  of 
musters,  or  other  officer  mustering,  to 
the  department  of  war  as  speedily  as  the 
distance  of  the  place  will  admit. 

ARTICLE  XIV. 


False  cer- 
tificates. 


Every  officer  who  shall  be  convicted 
before  a  general  court-martial,  of  having 
signed  a  false  certificate,  relating  to  the 
absence  of  either  officer  or  private  sol- 
dier, or  relative  to  his  or  their  pay,  shall 
be  cashiered. 


ARTICLE  XV. 


^sAit  mus- 
ters. 


Every  officer  who  shall  knowingly 
make  a  false  muster  of  man  or  horse, 
and  every  officer  or  commissary  of  mus- 
ters, who  shall  willingly  sign,  direct  or 
allow     the     signing     of    muster-rolls, 
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wherein  such  false  muster  is  contained, 
shall,  upon  proof  made  thereof  by  two 
witnesses,  before  a  general  court-mar- 
tial, be  cashiered,  and  shall  be  thereby 
utterly  disabled  to  have  or  hold  any  of- 
fice or  employment  in  the  service  of  the 
United  States. 

ARTICLE  XVI. 

Any  commissary  of  musters  or  other   Commis- 
officer,  who  shall  be  convicted  of  hav-    ^*^^' 
ing  taken  money  or  other  thing  by  way 
of  gratification,  on  mustering  any  regi- 
ment, troop,  or  company,  or  on  the  sign-   - 
ing  muster-rolls,  shall  be  displaced  from 
his  office,  and  shall  be  thereby,  utterly 
disabled  to  have  or  hold  any  office  or 
employment  in  the  service  of  the  Uni- 
ted States.  ' 

ARTICLE  XVn. 


Any  officer  who  shall  presume  to 
muster  a  person  as  a  soldier,  who  is  not 
a  soldier,  shall  be  deemed  guilty  of  hav- 
ing made  a  false  muster,  and  shall  suf- 
fer accordingly. 


Musters. 
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turns. 


ARTICLE  XVIII. 

False  re-  Evcrv  officcr  wlio  sliall  knowingly 

make  a  false  return  to  the  department 
of  war,  or  to  any  of  his  superior  officers 
authorised  to  call  for  such  returns  of 
the  state  of  the  regiment,  troop  or  com- 
pany, or  garrison,  under  his  command; 
or  of  the  arms,  ammunition,  clothing, 
or  other  stores  thereunto  belonging, 
shall,  on  conviction  thereof  before  a 
court-martial,  be  cashiered. 

ARTICLE  XIX. 


returns. 


Monthly  The  commanding  officer  of  every 

regiment,  troop,  or  independent  compa- 
ny, or  garrison  of  the  United  States, 
shall,  in  the  beginning  of  every  month, 
remit,  through  the  proper  channels,  to 
the  department  of  war,  an  exact  return 
of  the  regiment,  troop,  independent 
company,  or  garrison  under  his  com- 
mand, specifying  the  names  of  officers 
then  absent  from  their  posts,  with  the 
reasons  for,  and  the  time   of  their  abi- 
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.^ence.  And  any  officer  who  shall  be 
convicted  of  having,  through  neglect, 
or  design,  omitted  sending  such  returns, 
shall  be  punished  according  to  the  na- 
ture of  his  crime,  by  the  judgment  of  a 
general  court-martial. 

ARTICLE  XX. 

All  officers  and  soldiers,  who  have  Desertion 
received  pay,  or  have  been  duly  enlist- 
ed in  the  Service  of  the  United  States, 
and  shall  be  convicted  of  having  desert- 
ed the  same,  shall  suff'er  death,  or  such 
other  punishment  as  by  sentence  of  a 
court-martial  shall  be  inflicted. 

ARTICLE  XXL 

Any  non-commissioned  officer  or  Absent 
soldier,  who  shall,  without  leave  from  J^^Je^^^ 
his  commanding  officer,  absent  himself 
from  his  troop,  company,  or  detach- 
ment, shall,  upon  being  convicted  there- 
of, be  punished  according  to  the  nature 
of  his  off'ence  at  the  discretion  of  a  court- 
martial. 
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ARTICLE  XXII. 


Penalty  oa 

enlisting 

deserters. 


No  non-commissioned  officer  or  sol- 
dier, shall  enlist  himself  in  any  other 
regiment,  troop,  or  company,  without  a 
regular  discharge  from  the  regiment, 
troop,  or  company,  in  which  he  last 
served,  on  the  penalty  of  being  reputed 
a  deserter,  and  suffering  accordingly. 
And  in  case  any  officer  shall  knowingly 
receive  and  entertain  such  non-commis- 
sioned officer  or  soldier,  or  shall  not, 
after  his  being  discovered  to  be  a  deser- 
ter, immediately  confine  him,  and  give 
notice  thereof  to  the  corps  in  which  he 
last  served,  the  said  officer  shall  by  a 
court-martial  be  cashiered. 


ARTICLE  XXIII. 


Penalty  oa 

a<i\isiiig 

desertion. 


Any  officer  or  soldier,  who  shall  be 
convicted  of  having  advised  or  persuad- 
ed any  other  officer  or  soldier,  to  desert 
the  service  of  the  United  States,  shall 
suffer  death,  or  such  other  punishment 
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as  shall  be  inflicted  upon  him  by  the 
sentence  of  a  court-martial. 


ARTICLE  XXIV. 

No  officer  or  soldier  shall  use  any  fp^^.^^? 
reproachful  or  provoking  speeches  or  ^^* 
gestures  to  another,  upon  pain,  if  an  of- 
ficer, of  being  put  in  arrest;  if  a  soldier, 
confined,  and  of  asking  pardon  of  the 
party  offended,  in  the  presence  of  his 
commanding  officer. 

ARTICLE  XXV. 

No  officer  or  soldier  shall  send  a  Duelling, 
challenge  to  an6ther  officer  or  soldier, 
to  fight  a  duel,  or  accept  a  challenge,  if 
sent;  upon  pain,  if  a  commissioned  offi- 
cer, of  being  cashiered:  if  a  non-com- 
missioned officer  or  soldier,  of  suffering 
corporal  punishment  at  the  discretion 
of  a  court-martial. 

ARTICLE  XXVL 

If  any  commissioned  or  non-com-   wiifuUy 

suffering 

missioned  officer  commanding  a  guard,   duels,  &c. 
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shall  knowingly  or  willingly  suffer  any 
person  whatsoever  to  go  forth  to  fight  a 
duel,  he  shall  be  punished  as  a  challen- 
ger; and  all  seconds,  promoters,  and 
carriers  of  challenges,  in  order  to  duels, 
shall  be  deemed  principals,  and  be  pu- 
nished accordingly.  And  it  shall  be  the 
duty  of  every  officer,  commanding  an 
army,  regiment,  company,  post,  or  de- 
tachment, who  is  knowing  to  a  challenge 
being  given,  or  accepted,  by  any  officer, 
non-commissioned  officer,  or  soldier,  un- 
der his  command,  or  has  reason  to  be- 
lieve the  same  to  be  the  case,  immedi- 
ately to  arrest  and  bring  to  trial  such 
offenders. 

ARTICLE  XXVII. 

chaiieng.  All  officcrs,  of  what  condition  soev- 

'"^'  er,  have  power  to  part  and  quell   all 

quarrels,  frays,  and  disorders,  though 
the  persons  concerned  should  belong  to 
another  regiment,  troop,  or  company; 
and  either  to  order  officers  into  arrest, 
or  non-commissioned  officers  into  con- 
finement, until  their  proper  superior  of- 
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ficers  shall  be  acquainted  therewith:  and 
whosoever  shall  refuse  to  obey  such  of- 
ficer, (though  of  an  inferior  rank)  or 
shall  draw  his  sword  upon  him,  shall  be 
punished  at  the  discretion  of  a  general 
court-martiaL 

ARTICLE  XXVIII. 


Any  officer  or  soldier,  who  shall  up-  upbvaid 
braid  another  for  refusing  a  challenge, 
shall  himself  be  punished  as  a  chal- 
lenger; and  all  officers  and  soldiers  are 
hereby  discharged  from  any  disgrace, 
or  opinion  of  disadvantage,  which  might 
arise  from  their  having  refused  to  acr 
cept  of  challenges,  as  they  will  only 
have  acted  in  obedience  to  the  laws,  and 
done  their  duty  as  good  soldiers,  who 
subject  themselves  to  discipline. 

ARTICLE  XXIX. 


No  suttler  shall  be  permitted  to  sell   suttiefs. 
any  kind  of  liquors  or  victuals,  or  to  keep 
their  houses  or  shops  open  for  the  en- 
tertainment of  soldiers,  after   nine   at 

EC 
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night,  or  before  the  beating  of  the  re- 
veilles, or  upon  Sundays,  during  Divine 
service,  or  sermon,  on  the  penalty  of 
being  dismissed  from  all  future  suttiing. 

ARTICLE  XXX. 

Smtiing,  All  officers,  commanding  in  the  field, 

forts,  barracks,  or  garrisons,  of  the  Uni- 
ted States,  are  hereby  required  to  see 
that  the  persons  permitted  to  suttle,  shall 
supply  the  soldiers  v/ith  good  and  whole- 
some provisions,  or  otlier  articles,  at  a 
reasonable  price,  as  they  shall  be  an- 
swerable for  their  neglect. 

ARTICLE  XXXI. 

Siittiing.  No  officer  commanding  in  any  of  the 

garrisons,  forts,  or  barracks,  of  the  Uni- 
ted States,  shall  exact  exorbitant  prices 
for  houses  or  stalls  let  out  to  suttlers, 
or  connive  at  the  like  exactions  in  others; 
nor  by  his  own  authority,  and  for  his 
private  advantage,  lay  any  duty  or  im- 
position upon,  or  be  interested  in  the 
sale  of  any  victuals,  liquors,  or  other 
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necessaries  of  life,  brought  into  the  gar- 
rison, fort,  or  barracks,  for  the  use  of 
the  soldiers,  on  the  penalty  of  being  dis- 
charged from  the  service. 

ARTICLE  XXXIL 

Every  officer  commanding  in  qiiar-  Justice  ana 

1  U    n     Sood  order. 

ters,  garrisons,  or  on  the  march,  shall 
keep  good  order,  and  to  the  utmost  of 
his  power,  redress  all  abuses  or  disor- 
ders, which  may  be  committed  by  any 
officer  or  soldier  under  his  command;  if 
upon  complaint  made  to  him  of  officers 
or  soldiers  beating,  or  otherwise  ill-treat- 
ing  any  person;  of  disturbing  fairs,  or 
markets,  or  of  committing  any  kinds  of 
riots,  to  the  disquieting  of  the  citizens 
of  the  United  States,  he,  the  said  com- 
mander, who  shall  refuse,  or  omit  to  see 
justice  done  to  the  offender  or  offenders, 
and  reparation  made  to  the  party  or  par- 
ties injured,  as  far  as  part  of  the  offen- 
ders pay  shall  enable  him  or  them,  shall, 
upon  proof  thereof,  be  cashiered,  or 
punished  as  a  general  court-martial 
shall  direct. 
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crimes. 


ARTICLE  XXXIIL 

Capital  WHicn  any  commissioned  officer  or 

soldier,  shall  be  accused  of  a  capital 
crime,  or  of  having  used  violence,  or 
committed  any  offence  against  the  per- 
sons or  property  of  any  citizen  of  any  of 
the  United  States,  such  as  is  punisha- 
ble by  the  known  laws  of  the  land,  the 
commanding  officer,  and  officers  of  eve- 
ry regiment,  troop,  or  company,  to  which 
the  person  or  persons,  so  accused,  shall 
belong,  are  hereby  required,  upon  ap- 
plication duly  made  by,  or  in  behalf  of 
the  party,  or  parties  injured,  to  use  their 
utmost  endeavors  to  deliver  over  such 
accused  person  or  persons,  to  the  civil 
magistrate,  and  likewise  to  be  aiding  and 
assisting  to  the  officers  of  justice,  in  ap- 
prehending and  securing  the  person  or 
persons  so  accused,  in  order  to  bring 
him  or  them  to  trial.  If  any  command- 
ing officer  or  officers,  shall  wilfully  ne- 
glect, or  shall  refuse,  upon  the  applica- 
tion aforesaid,  to  deliver  over  such  ac- 
cused person  or  persons^  to  the  civil 
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magistrates,  or  to  be  aiding  and  assist- 
ing to  the  officers  of  justice  in  appre- 
hending such  person  or  persons,  the  of- 
ficer or  officers,  so  offending,  shall  be 
cashiered. 

ARTICLE  XXXIV. 

If  any  officer  shall  think  himself  Redress  ^ot 

■,,-,.  ,  ,  1  officers. 

wronged  by  his  colonel,  or  the  com- 
manding officer  of  the  regiment,  and 
shall,  upon  due  application  being  made 
to  him,  be  refused  redress,  he  may  com- 
plain to  the  general,  commanding  in  the 
state,  or  territory,  where  such  regiment 
-shall  be  stationed,  in  order  to  obtain  jus- 
tice ;  who  is  hereby  required  to  examine 
into  the  said  complaint,  and  take  proper 
measures  for  redressing  the  wrong  com- 
plained of,  and  transmit  as  soon  as  pos-  ^ 
sible,  to  the  department  of  war,  a  true 
state  of  such  complaint,  with  the  pro- 
ceedings had  thereon. 

ARTICLE  XXXV, 

If  any  inferior  officer,  or  soldier,   Sffriorlf 
-shall  think  himself  wronged  by  his  cap-   l^g'.f 
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tain,  or  other  officer,  he  is  to  complain 
thereof  to  the  commanding  officer  of  the 
regiment,  who  is  hereby  required  to 
summon  a  regimental  court-martial,  for 
the  doing  justice  to  the  com^plainant; 
from  which  regimental  court-martial, 
either  party  may,  it  he  thinks  himself 
still  aggrieved,  appeal  to  a  general  court- 
martial.  But  if,  upon  a  second  hearings 
the  appeal  shall  appear  vexatious  and 
groundless,  the  person  so  appealing, 
shall  be  punished  at  the  discretion  of 
the  said  court-martial. 

ARTICLE  XXXVI. 


keeper  and 
comnusia- 


Store-  Any    commissioned    officer,    store- 

keeper,  or  commissary,  who  snail  be 
convicted  at  a  general  court-martial,  of 
having  sold,  without  a  proper  order  for 
that  purpose,  embezzled,  misapplied, 
or  wilfully,  or  through  neglect,  suffer- 
^d  any  of  the  provisions,  forage,  arms, 
clothing,  ammunition,  or  other  military 
stores  belonging  to  the  United  States, 
to  be  spoiled  or  damaged,  shall,  at  his 
own    expense,  make  good  the  loss  or 
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damage,  and  shall,  moreover,  forfeit  all 
his  pay,  and  be  dismissed  the  service. 

ARTICLE  XXXVir. 

Any  non-commissioned  officer  or  Punish- 
soldier,  who  shall  be  convicted  at  a  re-  ^uhlg,  &<?, 
gimental  court-martial,  of  having  sold, 
or  designedly,  or  through  neglect, 
wasted  the  ammunition  delivered  out  "to 
him,  to  be  employed  in  the  service  of 
the  United  States,  shall  be  punished  at 
die  discretion  of  such  court. 


Penalty  ofi 


arrn^. 


ARTICLE  XXXVIIL 

Every  non-commissioned  officer  or 

•'  h'enalty  ofs 

soldier,  who  shall  be  convicted  before  a  '°sing,  sei^ 
court-m.artial,  of  having  sold,  lost,  or  spoiling 
Spoiled,  through  neglect,  his  horse, 
arms,  clothes,  or  accoutrements,  shall  be 
put  under  such  weekly  stoppages  (not 
exceeding  the  half  of  his  pay)  as  such 
court-martial  shall  judge  sufficient  for 
repairing  the  loss  or  damage;  and  shall 
suffer  confinement,  or  such  other  corpo- 
real punishment  as  his  crime  shall  dC'- 
-serve,  '  , 
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ARTICLE  XXXIX. 


Penalty  ojr 
officers  em- 
bezzling, 
&c. 


Every  officer  who  shall  be  convict- 
ed before  a  court-martial,  of  having  em- 
bezzled, or  misplaced  any  money,  with 
which  he  may  have  been  entrusted  for 
the  payment  of  the  men  under  his  com- 
mand, or  for  enlisting  men  into  the  ser- 
vice, or  for  other  purposes,  if  a  commis- 
sioned officer,  shall  be  cashiered,  and 
compelled  to  refund  the  money;  if  a 
non-commissioned  officer,  shall  be  re- 
duced to  the  ranks,  be  put  under  stop- 
pages until  the  money  be  made  good, 
and  suffer  such  corporeal  punishment 
as  such  court-martial  shall  direct. 


ARTICLE  XL. 


Captains 
accounta- 
ble for 
arms,  Sec. 


Every  captain  of  a  troop  or  compa- 
ny is  charged  with  the  arms,  accoutre- 
ments, ammunition,  clothing,  or  other 
warlike  stores  belonging  to  the  troop, 
or  company,  under  his  command,  which 
he  is  to  be  accountable  for  to  his  colo- 
nel, in  case  of  their  being  lost,  spoiled^ 
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or  damaged,  not  by  unavoidable  acci- 
dents, or  on  actual  service. 

ARTICLE  XLI. 


All  non-commissioned  officers  and  Noncorr.^ 

missioned 

soldiers,  who  shall  be  found  one  mile  officers  & 

r  1  -11  •  •  soldiers, 

from  the  camp,  without  leave,  m  wri-  not  to  go 

P  ,      .  , .  pp.  one  mile 

tnig,    irom   their  commanding  omcer,  from  camp 
shall  suffer  such  punishment  as  shall 
be  inflicted  upon  them  by  the  sentence 
of  a  court-martial. 


ARTICLE  XLIL 

,No  officer  or  soldier  shall  lie  out  of  officers  & 

soldiers, 

his  quarters,  garrison,  or  camp,   with-  nottoiie 

,  r  1   '  '  rr  °^^  of  theiV 

out  leave  irom  his  superior  omcer,  up-  ciuarters. 
on  penalty  of  being  punished  according 
to  the  nature  of  his  offence,  by  the  sen- 
tence of  a  court-martial. 


ARTICLE  XLIII. 

Every  non-commissioned  officer  and  Non-com. 

IT  in  •  1   •  missioned 

soldier  shall  retire  to  his  quarters,  or  officers  & 

tent,  at  the  beating  of  the  retreat;  in  de-  miret» 

Ff 
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their  lents 
at  the  beat- 
ing the  re- 
treat. 


Absence 
from  pa- 
rade. 


favilt  of  which  he  shall  be  punished  ac- 
cording to  the  nature  of  his  offence. 

ARTICLE  XLIV. 

No  officer,  non-commissioned  offi- 
cer, or  soldier,  shall  fail  in  repairing  at 
the  time  fixed,  to  the  place  of  parade,  of 
exercise,  or  other  rendezvous,  appointed 
by  his  commanding  officer,  if  not  pre- 
vented by  sickness,  or  some  other  evi- 
dent necessity;  or  shall  go  from  the 
said  place  of  rendezvous,  without  leave 
from  his  commanding  officer,  before  he 
shall  be  regularly  dismissed  or  relieved, 
on  the  penalty  of  being  punished  ac- 
cording to  the  nature  of  his  offence,  by 
the  sentence  of  a  court-martial. 


Punish- 
me.'t  for 
dvmkeii- 
Sicss. 


ARTICLE  XLV. 

Any  commissioned  officer  who  shall 
be  found  drunk  on  his  guard,  party,  or 
other  duty,  shall  be  cashiered.  Any 
non-commissioned  officer  or  soldier  so 
offending,  shall  suffer  such  corporeal 
punishment  as  shall  be  inflicted  by  the 
sentence  of  a  court-martial. 
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ARTICLE  XLVL 

Any  sentinel  who  shall  be  found  ^iS"^ 
sleepmg  upon  his  post,  or  shall  leave  it 
before  he  shall  be  regularly  relieved, 
shall  suffer  death,  or  such  other  punish- 
ment as  shall  be  inflicted  by  the  sen- 
tence of  a  court-martial. 

ARTICLE  XLVII. 

No  soldier  belonging  to  any  regi-  Hiring  of 
ment,  troop,  or  company,  shall  hire 
another  to  do  his  duty  for  him,  or  be 
excused  from  duty,  but  in  cases  of  sick- 
ness, disability,  or  leave  of  absence;  and 
every  such  soldier  found  guilty  of  hir- 
ing his  duty,  as  also  the  party  so  hired 
to  do  another's  duty,  shall  be  punished 
at  the  discretion  of  a  regimental  court- 
martial.  ' 

ARTICLE  XL VIII. 

And  every  non-commissioned  officer   Conniving 
conniving  at  such  hiring  of  duty  afore- 


''  »■ 
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said,  shall  be  reduced;  and  every  com- 
missioned officer,  knowing  and  allowing 
such  ill  practices  in  the  service,  shall 
be  punished  by  the  judgment  of  a  ge- 
neral court-martial. 


ARTICLE  XLIX. 

alarms  Any  officer  belonging  to  the  service 

of  the  United  States,  who,  by  discharg- 
ing of  fire  arms,  drawing  of  swords, 
beating  of  drums,  or  by  any  other  means 
whatsoever,  shall  occasion  false  alarms 
in  camp,  garrison,  or  quarters,  shall 
suffer  death,  or  such  other  punishment 
as  shall  be  ordered  by  the  sentence  of  a 
general  court-martial. 

ARTICLE  L« 

.  .  .  Any  officer  or   soldier,  who  shall, 

Quitting  •'  ^  ' 

platoons,  without  Urgent  necessity,  or  without  the 
leave  of  his  superior  officer,  quit  his 
guard,  platoon,  or  division,  shall  be  pu- 
nished according  to  the  nature  of  his  of- 
fence, by  the  sentence  of  a  court-mar- 
tiaL 
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ARTICLE  LI. 

No  officer  or  soldier  shall  do  vio-  violence. 
lence  to  any  person  who  brings  provi- 
sions, or  other  necessaries  to  the  camp, 
garrison,  or  quarters,  of  the  forces  of 
the  United  States,  employed  in  any 
parts  of  the  said  States,  upon  pain  of 
death,  or  such  other  punishment  as  a 
court-martial  shall  direct. 

ARTICLE  LIL 

Any  officer  or  soldier,  who  shall  cowardice 
misbehave  himself  before  the  enemy, 
run  away,  or  shamefully  abandon  any 
fort,  post,  or  guard,  which  he  or  they 
may  be  commanded  to  defend,  or  speak 
words  inducing  others  to  do  the  like:  or 
shall  cast  away  his  arms  and  ammuni- 
tion, or  who  shall  quit  his  post  or  co- 
lours to  plunder  and  pillage,  every  such 
offender,  being  duly  convicted  thereof, 
shall  suffer  death,  or  such  other  pu- 
nishment as  shall  be  ordered  by  the 
sentence  of  a  general  court-martiaL 
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Making 
known  the 
watch- 
word. 


ARTICLE  LIII. 

Any  person  belonging  to  the  armies 
of  the  United  States,  who  shall  make 
known  the  watch-word  to  any  person 
who  is  not  entitled  to  receive  it,  accord- 
ing to  the  rules  and  discipline  of  war, 
or  shall  presume  to  give  a  parole  or 
watch-word,  different  from  what  he  re- 
ceived, shall  suffer  death  or  such  other 
punishment  as  shall  be  ordered  by  the 
sentence  of  a  general  court-martial. 


ARTICLE  LIV. 


Punish- 
ment for 
improper 
destruc- 
tion.   , 


All  officers  and  soldiers  are  to  be- 
have themselves  orderly  in  quarters, 
and  on  their  march;  and  whosoever 
shall  commit  any  waste  or  spoil,  either 
in  walks  of  trees,  parks,  warrens,  fish- 
ponds, houses,  or  gardens,  corn-fields, 
enclosures  of  meadows,  or  shall  mali- 
ciously destroy  any  property  whatsoev- 
er, belonging  to  the  inhabitants  of  the 
United  States,  unless  by  order  of  the 
then  commander  in  chief  of  the  armies 
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of  tlie  said  States,  shall  (besides  such 
penalties  as  they  are  liable  to  by  law) 
be  punished,  according  to  the  nature 
and  degree  of  the  offence,  by  the  judg- 
ment of  a  regimental  or  general  court- 
martial. 

ARTICLE  LV. 

Whosoever,  belonging  to  the  armies  rorcmg  a 

of  the  United  States,  employed  in  fo-  ^^  ^'^"*'^  * 
reign  parts,   shall  force  a   safe-guard, 
shall  suffer  death. 

ARTICLE  LVI. 

Whosoever  shall  relieve  the  enemy   Relieving 

,  ,  ,  ,  .   .  an  enemy. 

With  money,  victuals,  or  ammunition,  or 
shall  knowingly  harbor  or  protect  an 
enemy,  shall  suffer  death,  or  such  other 
punishment  as  shall  be  ordered  by  the 
sentence  of  a  court-martial. 

ARTICLE  LVII.  - 

Whosoever    shall   be   convicted  of  Coms- 
holding  correspondence  with,  or  giving    w°ith'th^ 
intelligence  to  the  enemy,  either  direct-  ®"^'^^" 
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ly  or  indirectly,  shall  suffer  death,  or 
such  other  punishment  as  shall  be  or- 
dered by  the  sentence  of  a  court-mar- 
tial. 


Captured 
stores. 


ARTICLE  LVIII. 

All  public  stores  taken  in  the  ene- 
my's camp,  towns,  forts,  or  magazines, 
whether  of  artillery,  ammunition,  cloth- 
ing, forage,  or  provisions,  shall  be  se- 
cured for  the  service  of  the  United 
States;  for  the  neglect  of  which  the  com- 
manding officer  is  to  be  answerable. 


Surrender- 
ing posts. 


ARTICLE  LIX. 

If  any  commander  of  any  garrison, 
fortress,  or  post,  shall  be  compelled  by 
the  officers  and  soldiers  under  his  com- 
mand, to  give  up  to  the  enemy,  or  to 
abandon  it,  the  commissioned  officers, 
non-commissioned  officers  or  soldiers, 
who  shall  be  convicted  of  having  so  of- 
fended, shall  suffer  death,  or  such  other 
punishment  as  shall  be  inflicted  upon 
them  by  the  sentence  of  a  court-martial 
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ARTICLE  ]^X. 

All  suttlers  and  retainers  to  the  ^""^^^ 
camp,  and  all  persons  whatsoever,  serv- 
ing with  the  armies  of  the  United  States, 
in  the  field,  though  not  enlisted  soldiers, 
are  to  be  subject  to  orders,  according  to 
the  rules  and  discipline  of  war. 

ARTICLE  LXI. 

Officers  having  brevetts,  or  commis-  Brevetts. 
sions,  of  a  prior  date  to  those  of  the  re- 
giment in  which  they  serve,  may  take 
place  in  courts-martial  and  on  detach- 
ments, when  composed  of  different 
corps,  according  to  the  ranks  given 
them  in  their  brevetts,  or  dates  of  their 
former  commissions;  but  in  the  regi- 
ment, troop,  or  company,  to  which  such 
officers  belong,  they  shall  do  duty,  and 
take  rank,  both  in  courts-martial  and  on 
detachments,  which  shall  be  composed 
only  of  their  own  corps,  according  to 
the  commissions  by  which  they  are  mus- 
tered  in  the  said  corps. 

Gg 
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Command 
and  rank. 


ARTICLE  LXII. 

If  Upon  marches,  guards,  or  in  quar- 
ters, different  corps  of  the  army  shall 
happen  to  join,  or  do  duty  together,  the 
officer  highest  in  rank  of  the  line  of  the 
army,  marine  corps,  or  militia,  by  com- 
mission there,  on  duty,  or  in  quarters, 
shall  command  the  whole,  and  give  or- 
ders for  what  is  needful  to  the  service, 
unless  otherwise  specially  directed  by 
the  President  of  the  United  States,  ac- 
cording to  the  nature  of  the  case. 


ARTICLE  LXIII. 


Engineers, 


The  functions  of  the  engineers  be* 
ing  generally  confined  to  the  most  ele« 
vated  branch  of  mihtary  science,  they 
are  not  to  assume,  nor  are  they  subject 
to  be  ordered  on  any  duty  beyond  the 
line  of  their  immediate  profession,  ex- 
cept by  the  special  order  of  the  Presi- 
dent of  the  United  States,  but  they  are 
to  receive  every  mark  of  respect,  to 
which  their  rank  in  the  army  may  enti- 
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tie  them,  respectively,  and  are  liable  to 
be  transferred,  at  the  discretion  of  the 
President,  from  one  corps  to  another, 
regard  being  paid  to  rank. 

ARTICLE  LXIV. 


General  courts-martial  may  consist  Genei-ai 
of  any  number  of  commissioned  officers,  martik 
from  five  to  thirteen  inclusively;  but 
they  shall  not  consist  of  less  than  thir- 
teen, where  that  number  can  be  conven- 
ed without  manifest  injury  to  the  3er- 
vice. 

ARTICLE  LXV. 

Any  general  officer  commanding  an  Ditto, 
army,  or  colonel  commanding  a  separate 
department,  may  appoint  general  courts- 
martial,  whenever  necessary.  But  no 
sentence  of  a  court-martial  shall  be  car- 
ried into  execution,  until  after  the  whole 
proceedings  shall  have  been  laid  before 
the  officer  ordering  the  same,  or  the  of- 
ficer commanding  the  troops,  for  the 
time  being;  neither  shall  any  sentence 
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of  a  general  court-martial,  in  time  of 
peace,  extending  to  the  loss  of  life,  or 
the  dismission  of  a  commissioned  oflFicer, 
or  which  shall,  either  in  time  of  peace  or 
war,  respecting  a  general  officer,  be  car- 
ried into  execution,  until  after  the  whole 
proceedings  shall  have  been  transmitted 
to  the  secretary  of  war,  to  be  laid  before 
the  President  of  the  United  States,  for 
his  confirmation  or  disapproval,  and  or- 
ders in  the  case.  All  other  sentences 
may  be  confirmed  and  executed  by  the 
officer  ordering  the  court  to  assemble, 
or  the  commxanding  officer,  for  the  time 
being,  as  the  case  may  be. 

AKTICLE  LXVI. 


General 
courts- 
martial. 


Every  officer  commanding  a  regiment 
or  corps,  may  appoint  for  his  own  regi- 
ment or  corps,  courts-martial,  to  consist 
of  three  commissioned  officers,  for  the 
trial  and  punishment  of  offences,  not  ca- 
pital, and  decide  upon  their  sentences. 
For  the  same  purpose,  all  officers  com- 
manding any  of  the  garrisons,  forts,  bar- 
racks, or  other  places,  where  the  troops 
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consist  of  different  corps,  may  assemble 
courts-martial,  to  consist  of  three  com^- 
missioned  officers,  and  decide  upon  their 
sentences. 

ARTICLE  LXVII. 


No  garrison,  or  regimental  court-  Genera^ 
martial,  shall  have  the  power  to  try  ca-  mZd^] 
pital  cases,  or  commissioned  officers; 
neither  shall  they  inffict  a  fine  exceed- 
ing one  month's  pay,  nor  imprison,  nor 
put  to  hard  labor,  any  non-commission- 
ed officer  or  soldier,  for  a  longer  time 
than  one  month. 


ARTICLE  LXVIIL 


Whenever  it  may  be  found  conve-  Ditto-. 
nient  and  necessary  to  the  public  ser- 
vice, the  officers  of  the  marine  shall  be 
associated  with  the  officers  of  the  land 
forces,  for  the  purpose  of  holding  courts- 
martial  and  trying  offenders  belonging 
to  either;  and  in  such  cases  the  orders 
of  the  senior  officers  of  either  corps, 
who  may  be  present  and  duly  authoris- 
ed, shall  be  received  and  obeyed. 
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ARTICLE  LXIX, 

judge.Ad.  The  Judg^e-Advocate,  or  some  pcr- 

vocatCj  and  °  '  1 

oaths.  son  deputed  by  him,  or  by  the  general, 
or  officer  commanding  the  army,  de- 
tachment, or  garrison,  shall  prosecute 
in  the  name  of  the  United  States,  but 
shall  so  far  consider  himself  as  counsel 
for  the  prisoner,  after  the  said  prisoner 
shall  have  made  his  plea,  as  to  object 
to  any  leading  question  to  any  of  the 
^  witnesses,  or  any  question  to  the  pri- 
soner, the  answer  to  which  might  tend 
to  criminate  himself;  and  administer  to 
each  member  of  the  court,  before  they 
proceed  upon  any  trial,  the  following 
oath,  which  shall  also  be  taken  by  all 
members  of  the  regimental  and  garri- 
son courts-martial: — "  You  A.  B.  do 
"  swear,  that  you  will  well  and  truly 
''  try  and  determine,  according  to  evi- 
"  dence,  the  matter  now  before  you, 
"  between  the  United  States  of  Ameri- 
"  ca,  and  the  prisoner  to  be  tried;  and 
"  that  you  will  duly  administer  justice, 
'"  according  to  the  provisions  of  '  An 
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*'  Act  establishing  Rules  and  Articles 
"  for  the  Government  of  the  Armies  of 
"  the  United  States,'  without  partiality, 
"  favor  or  affection;  and  if  any  doubt 
"  shall  arise,  not  explained  by  said  ar- 
"  tides,  according  to  your  conscience, 
"  the  best  of  your  understanding,  and 
"  the  custom  of  war,  in  like  cases:  and 
"  you  do  further  swear,  that  you  will 
"  not  divulge  the  sentence  of  the  court, 
"  until  it  shall  be  published  by  the  proper 
"  authority;  neither  will  you  disclose  or 
"  discover  the  vote  or  opinion  of  any 
"  particular  member  of  the  court-mar- 
"  tial,  unless  required  to  give  evidence 
"  thereof  as  a  witness,  by  a  court  of  jus- 
"  tice,  in  a  due  course  of  law. — So  help 
^^  you  God!^^ 

And  as  soon  as  the  said  oath  shall 
have  been  administered  to  the  respec- 
tive members,  the  president  of  the  court 
shall  administer  to  the  Judge-Advocate, 
or  person  officiating  as  such,  an  oath  in 
the  following  words : 

"  You  A.  B.  do  swear,  that  you  will 
"  not  disclose  or  discover  the  vote  or 
'-'  opinion  of  any  particular  member  of 
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"  the  court-martial,  unless  required  to 
"  give  evidence  thereof,  as  a  witness, 
"  by  a  court  of  justice,  in  due  course  of 
"  law;  nor  divulge  the  sentence  of  the 
"  court  to  any  but  the  proper  authority, 
"  until  it  shall  be  duly  disclosed  by  the 
"  same. — So  help  you  God!'* 


Mute  or 
perverse 
prisoners. 


ARTICLE  LXX. 

When  a  prisoner  arraigned  before  a 
general  court-martial,  shall,  from  obsti- 
nate and  deliberate  design,  stand  mute, 
or  answer  foreign  to  the  purpose,  the 
court  may  proceed  to  trial  and  judg- 
ment, as  if  the  prisoner  had  regularly 
pleaded  not  guilty. 


ARTICLE  LXXI. 

Challenge.  When  a  member  shall  be  challeng- 

ed by  a  prisoner,  he  must  state  his  cause 
of  challenge,  or  which  the  court  shall, 
after  due  deliberation,  determine  the 
relevancy  or  validity,  and  decide  accor- 
•dingly;and  no  challenge  to  more  than 
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one  member,  at  a  time,  shall  be  received 
by  the  court. 


ARTICLE  LXXII. 


All  the  members  of  a  court-martial,   Form  of 
are  to  behave  with  decency  and  calm-   couns- 

,     .  .    .  ,      .  martial 

ness;  and   in  giving  their  votes,  are   to 
begin  with  the  youngest  in  commission. 


ARTICLE  LXXIII. 

All  persons  who  eive  evidence  be-    ^^^}^^ 
fore  a  court-martial,  are  to  be  examined 
on  oath  or  affirmation,  in  the  following 
form : 

"  You  swear  or  affirm,  (as  the  case 
^'  may  be)  the  evidence  you  shall  give, 
"  in  the  cause  now  in  hearing,  shall  be 
''  the  truth,  the  whole  truth,  and  no- 
"  thing  but  the  truth. — So  help  you 
"  Gocir 


ARTICLE  LXXIV. 


On  the  trials  of  cases  not  capital,   tionsbc. 

before  courts-martial,  the  deposition  of  tkcV"^ 

H  h 
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witnesses,  not  in  the  line  or  staff  of  the 
army,  may  be  taken  before  some  jus- 
tice of  the  peace,  and  read  in  evidence, 
provided  the  prosecutor  and  the  person 
accused,  are    present  at   the   taking  of 

the  same,  or  are  duly  notified  thereof. 

\ 

ARTICLE  LXXV. 


Officers 
only  to  be 
tried  by 
general 
courts- 
martia,!. 


No  officer  shall  be  tried  but  by  a 
general  court-martial,  nor  by  officers 
of  inferior  rank,  if  it  can  be  avoided. 
Nor  shall  any  proceedings  or  trials  be 
carried  on,  excepting  betvvxen  the  hours 
of  eight  in  the  morning  and  three  in  the 
afternoon,  excepting  in  cases,  which,  in 
the  opinion  of  the  ofFicer  appointing  the 
court-martial,  require  im.mediate  ex- 
ample. 


ARTICLE  LXXVL 


Menacing 
words,  or 
gestures. 


No  person  whatsoever,  shall  use 
any  menacing  words,  signs  or  gestures, 
in  presence  of  a  court-martial,  or  shall 
cause  any  disorder,  or  riot,  or  disturb 
their  proceedings,  on  the  penalty  of  be- 
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ing  punished   at  the  discretion  of  the 
said  court-martial. 


ARTICLE  LXXVII. 

Whenever    any    officer    shall     be    Art-estof 

y  officers. 

charged  with  a  crime,  he  shall  be  ar- 
rested, and  confined  in  his  barracks, 
quarters,  or  tents,  and  deprived  of  his 
sword  by  the  commanding  officer.  i\nd 
any  officer,  who  shall  leave  his  con- 
finement before  he  shall  be  set  at  liber- 
ty, by  his  commanding  officer,  or  by  a 
superior  officer,  shall  be  cashiered. 

ARTICLE  LXXVIIL 

Non-commissioned  officers    and  sol-     Non-com- 
missioned 

clLers,  charged  with  crimes,  shall  be  con-   officers  & 

•11  soldiers  ac« 

fined,  until  they   shall    be    tried  by  a   cused. 
court-martial,  or  released  by  proper  au- 
thority. 

ARTICLE  LXXIX. 


No  officer  or  soldier,  who  shall  be    Term  of 

,      ,  I  .  .  £>  confine- 

put  m  arrest  snail  continue  m  connne-   ment. 
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meiit  more  than  eight  days,  or  until 
such  time  as  a  court-martial  can  be  as- 
sembled. 

ARTICLE  LXXX. 


Officers  to 
receive  pri- 
soners. 


No  officer  commanding  a  guard  of 
provost-martial,  shall  refuse  to  receive 
or  keep  any  prisoner  committed  to  his 
charge  by  any  officer  belonging  to  the 
forces  of  the  United  States:  provided 
the  officer  committing,  shall  at  the 
same  time,  deliver  an  account  in  wri- 
ting, signed  by  himself,  of  the  crime 
with  which  the  said  prisoner  is  charged. 


ARTICLE  LXXXL 


OfEcerg 
not  to  re- 
lease pri- 
soners. 


No  officer  commanding  a  guard  or 
provost-martial,  shall  presume  to  re- 
lease any  person  committed  to  his 
charge,  without  proper  authority  for  so 
doing;  nor  shall  he  suffer  any  person  to 
escape,  on  the  penalty  of  being  punish- 
ed for  it,  by  the  sentence  of  a  court- 
martial. 
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ARTICLE  LXXXIL 

Every  officer  or  provost-martial,  to    Officers  t^ 

J  A  report  pri« 

whose  charge  prisoners  shall  be  com-  soners. 
mitted,  shall,  within  twenty  four  hours 
after  such  commitment,  or  as  soon  as  he 
shall  be  relieved  from  his  guard,  make 
report,  in  writing,  to  the  commanding 
officer,  of  their  names,  their  crimes,  and 
the  names  of  the  officers  who  commit- 
ted them,  on  the  penalty  of  being  pu- 
nished for  disobedience  or  neglect,  at 
the  discretion  of  a  court-martial. 


ARTICLE  LXXXIIL 

Any  commissioned  officer,  convict-   F^^^co.-n^ 

■^  '  mg  con- 

ed  before   a   general  court-martial,   of  ductinoffi^ 

conduct  unbecoming  an  officer  and  a 
gentleman,  shall  be  dismissed  the  ser- 
vice. 


ARTICLE  LXXXIV. 

In  cases,  where  a  court-martial  may   Semenee 

of  courts* 

think  it  proper  to  sentence  a  commis-  martial. 
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sioned  officer  to  be  suspended  from  cora- 
mand,  they  shall  have  power  also  to  sus- 
pend  his  pay  and  emoluments  from  the 
same  tim.e,  according  to  the  nature  and 
heinousness  of  the  offence. 


Cowardice 
or  fraud, 
to  be  pub- 
lished. 


ARTICLE  LXXXV. 

In  all  cases,  where  a  commissioned 
officer  is  cashiered  for  cowardice  or 
fraud,  it  shall  be  added  in  the  sentence, 
that  the  crime,  name,  and  place  of  abode, 
and  punishment  of  the  delinquent,  be 
published  in  the  news-papers,  in  and 
about  the  camp,  and  of  the  particular 
state  from  which  the  offender  cam.e,  or 
where  he  usually  resides;  after  w^hich  it 
shall  be  deemed  scandalous  for  an  offi- 
cer to  associate  with  him. 


ARTICLE  LXXXVL 


Transpor- 
tation of 
accused 
persons. 


The  commanding  officer  of  any  post 
or  detachment,  in  which  there  shall  not 
be  a  number  of  officers  adequate  to  form 
a  general  court-martial,  shall,  in  cases 
which  require  the  cognizance  of  such  a 


APPENDIX.  243 

court,  report  to  the  commanding  officer 
of  the  department,  who  shall  order  a 
court  to  be  assembled  at  the  nearest 
post  or  detachment,  and  the  party  ac- 
cused, with  the  necessary  witnesses,  to 
be  transported  to  .the  place  where  the 
said  court  shall  be  assembled. 

ARTICLE  LXXXVII. 

No  person  shall  be  sentenced  to  suf-   Death  and 

i  wnij)ping. 

fer  death,  but  by  the  concurrence  of  two 
thirds  of  the  members  of  a  general  court- 
martial,  nor,  except  in  the  cases  herein 
expressly  mentioned;  nor  shall  raore 
than  fifty  lashes  be  inflicted  on  any  of- 
fender, at  the  discretion  of  a  court-mar- 
tial; and  no  officer,  non-commissioned 
officer,  soldier,  or  follower  of  the  army, 
shall  be  tried  a  second  time  for  the  same 
offence. 


ARTICLE  LXXXVIII. 


# 


No  person  shall  be  liable  to  be  tried   Limitation 
and  punished  by  a  general  court-mar- 
lyial  for  any  offence,  which  shall  appear 
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to  have  been  committed  more  than  two 
years  before  the  issuing  of  the  order  for 
such  trial,  unless  the  person,  by  reason 
of  having  absented  himself,  or  some 
other  manifest  impediment  shall  not 
have  been  amenable  to  justice  within 
that  period. 

ARTICLE  LXXXIX. 

Powers  of  Evcry  officer  authorised  to  order  a 

thorising      general  court-martial,  shall  have  power 

courts-  .    .  .    . 

maruai.  to  pardou  or  mitigate  any  punishment 
ordered  by  such  court,  except  the  sen- 
tence of  death,  or  of  cashiering  an  offi- 
cer; which,  in  the  cases  where  he  has 
authority  (by  Article  65)  to  carry  them 
into  execution,  he  may  suspend  until 
the  pleasure  of  the  President  of  the 
United  States  can  be  known;  which  sus- 
pension, together  with  copies  of  the 
proceedings  of  the  court-martial,  the 
said  officer  shall  immediately  transmit 
to  the  President  for  his  determination. 
And  the  colonel  or  commanding  offi- 
cer of  the  regiment  or  garrison,  where 
any  regimental  or  garrison  court-mar- 
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tial  shall  be  ^held,  may  pardon  or  miti- 
gate any  punishment  ordered  by  such 
court  to  be  inflicted. 

ARTICLE  XC. 


Every  Jud^^e-Advocate,  or  person   Judge-Ad- 

.  ,  .  vocate,aiid 

omciating  as  such,  at  any  general  court-  rights  of 
martial,  shall  transmit,  with  as  much 
expedition  as  the  opportunity  of  time 
and  distance  of  place  can  admit,  the  ori- 
ginal proceedings  and  sentence  of  such 
court-martial,  to  the  secretary  of  war^ 
which  said  original  proceedings  and 
sentence  shall  be  carefully  kept  and 
preserved  in  the  office  of  the  said  secre- 
tary, to  the  end  that  the  persons  entitled 
thereto  may  be  enabled,  upon  applica- 
tion to  the  said  office,  to  obtain  copies 
thereof. 

The  party  tried  by  any  general 
court-martial,  shall,  upon  demand  there- 
of made  by  himself,  or  by  any  person 
or  persons  in  his  behalf,  be  entitled  to 
a  copy  of  the  sentence  and  proceedings 

of  such  court-martial. 

I  i 
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ARTICLE  XCI. 

Courts  of  In  case^  where  the  general,  or  com- 

manding officer  may  order  a  court  of 
inquiry,  to  examine  into  the  nature  of 
any  transaction,  accusation  or  imputa- 
tion against  any  officer  or  soldier,  the 
^  said  court  shall  consist  of  one  or  more 
officers,  not  exceeding  three,  and  a  Judge- 
Advocate,  or  other  suitable  person,  as 
a  recorder,  to  reduce  the  proceedings 
and  evidence  to  writing,  all  of  whom 
shall  be  sworn  to  the  faithful  perform- 
ance of  their  duty.  This  court  shall 
have  the  same  power  to  summon  wit- 
nesses as  a  court-martial,  and  to  examine 
them  on  oath.  But  they  shall  not  give 
their  opinion  on  the  merits  of  the  case, 
excepting  they  shall  be  thereto  specially 
required.  The  parties  accused  shall 
also  be  permitted  to  cross-examine  and 
interro2:ate  the  witnesses,  so  as  to  inves- 
tigate  fully  the  circumstances  in  ques- 
tion. 


i 
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ARTICLE  XCII. 
The  proceedings  of  a  court  of  in-    Courts  of 

inquiry  to 

quiry    must    be    authenticated    by  the    beauthen- 

f.     ,  ,  ,     ,  ticated. 

Signature  oi  the  recorder,  and  the  pre- 
sident, and  deUvered  to  the  commanding 
offiqer;  and  the  said  proceedings  may 
be  admitted  as  evidence,  by  a  court- 
martiaL  in  cases  not  capital,  or  extend- 
ing to  the  dismission  of  an  officer:  pro- 
vided that  the  circumstances  are  such, 
that  oral  testimony  cannot  be  obtained. 
But  as  courts  of  inquiry  may  be  per- 
verted to  dishonorable  purposes,  and 
may  be  considered  as  engines  of  de- 
struction to  military  merit,  in  the  hands 
of  weak,  and  envious  commandants,  they 
are  hereby  prohibited,  unless  directed 
by  the  President  of  the  United  States, 
or  demanded  by  the  accused, 

ARTICLE  XCIIL 

The   Judge-Advocate,  or  recorder,    Jocatt.lnd 
shall  administer  to  the  members    the    oath"'^'' 
following  oath: 


248  APPENDIX. 

"  You  shall  v/ell  and  truly  examine 
"  and  inquire,  according  to  your  evi- 
"  dence,  into  the  matter  now  before  you, 
"  without  partiality,  favor,  affection, 
^'  prejudice,  or  hope  of  reward. — So 
"  help  you  GocW 

After  which,  the  president  shall  ad- 
minister to  the  Judge-Advocate  or  re- 
corder, the  following  oath: 

"  You  A.  B.  do  swear,  that  you  will, 
*'  according  to  your  best  abilities,  accu- 
*'  rately  and  impartially,  record  the  pro- 
"  ceedings  of  the  court,  and  the  evi- 
"  dence  to  be  given  in  the  case  in  hear- 
^'  ing. — So  help  you  God!'^ 

The  witnesses  shall  take  the  same 
oath  as  witnesses  sworn  before  a  court- 
martial. 

ARTICLE  XCIV. 

Commis-  When    any    commissioned    officer 

sioned  offi-         iht  i         i-ni*  i  •  r 

cerswho      shall  die,  or  be  killed  m  the  service  ot 
fnaytie.      ^j^^  United  States,  the  major  of  the  re- 
giment, or  the  officer  doing  die  major's 
duty  in  his  absence,  or  in  any  post  or 
garrison,  the  second  officer  in  command^ 
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©r  the  assistant  military  agent,  shall  im- 
mediately secure  all  his  effects  or  equi- 
page then  in  camp  or  quarters,  and  shall 
make  an  inventory  thereof,  and  forth- 
with transmit  the  same  to  the  office  of 
the  department  of  war,  to  the  end,  that 
his  executors  or  administrators  may  re- 
ceive the  same, 

ARTICLE  XCV. 


When  any  non-commissioned  officer 
or  soldier  shall  die,  or  be  killed  in  the 
service  of  the  United  States,  the  then 
commanding  officer  of  the  troop,  or  com- 
pany, shall,  in  the  presence  of  two 
other  commissioned  officers,  take  an  ac- 
count of  what  effects  he  died  possess- 
ed of,  above  his  arms  and  accoutre- 
ments, and  transmit  the  same  to  the  of- 
fice of  the  department  of  war;  which 
said  effects  are  to  be  accounted  for,  and 
paid  to  the  representatives  of  such  de- 
ceased non-commisjioned  officer  or  sol- 
dier. And  in  case  any  of  the  officers, 
so  authorised  to  take  care  of  the  effects 
of  deceased  offiSrs  and  soldiers,  should. 


Non-com- 
missioned 
officers  and 
soldiers, 
who  may 
die  or  be 
killed. 
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before  they  have  accounted  to  then*  re- 
presentatives for  the  same,  have  occa- 
sion to  leave  the  regiment,  or  post,  by 
preferment,  or  otherwise,  they  shall, 
before  they  be  permitted  to  quit  the 
same,  deposit  in  the  hands  of  the  com- 
manding officer,  or  of  the  assistant  mili- 
tary agent,  all  the  effects  of  such  de- 
ceased non-commissioned  officers  and 
soldiers,  in  order  that  the  same  may  be 
secured  for,  and  paid  to  their  respective 
representatives. 

ARTICLE  XCVr. 

Officers,  All  officers,   conductors,   gunners, 

&;c.  in    the  ,    .  ^-i 

artillery  to  matrosscs,  drivcrs,  or  other  persons 
tobe^Sd  whatsoever,  receiving  pay,  or  hire,  in 
maniai?^*  the  scrvicc  of  the  artillery  or  corps  of 
engineers  of  the  United  States,  shall  be 
governed  by  the  aforesaid  rules  and  ar- 
ticles, and  shall  be  subject  to  be  tried  by 
courts-martial,  in  like  manner  with  the 
officers  and  soldiers  of  the  other  troops 
in  the  service  of  the  United  States. 

t 
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ARTICLE  XCVII. 

The  officers  and  soldiers  of  any 
troops,  whether  mihtia  or  others,  being 
mustered  and  in  pay  of  the  United 
States,  shall,  at  all  times,  and  in  all 
places,  when  joined,  or  acting  in  con- 
junction with  the  regular  forces  of  the 
United  States,  be  governed  by  these 
rules  and  articles  of  war,  and  shall  be 
subject  to  be  tried  by  courts-martial,  in 
like  manner  with  the  officers  and  soldi- 
ers in  the  regular  forces,  save  only,  that 
such  courts- martial  shall  be  composed 
entirely  of  militia  oiiicers. 


Officers, 
&c.  of  mr- 
litia,  &c. 
mustered 
and  in  the 
pay  of  the 
United 
States,  to 
be  govern- 
ed by  the 
rules  and 
articles  of 
war,  and 
subject  to 
Lourts- 
martial. 


ARTICLE  XCVIIL 


All  officers,  serving  by  commission   offcers 
from  the   authority    of   any    particular   der^he'"'^ 
state,  shall,  on  all  detachments,  courts-   ofltaVeT. 
martial,   or  other  duty,   wherein  they 
may  be  employed  in   conjunction  with 
the   regular  forces  of  the  United  States, 
take  rank,  next  after  all  officers  of  the 
like   grade  in   said  regular  forces,  not- 
withstanding the  commissions  of  such 


252 


APPENDIX. 


militia  or  state  officers  may  be  elder 
than  the  commissions  of  the  officers  of 
the  regular  forces  of  the  United  States. 


ARTICLE  XCIX. 


Crimes 
not  capital 


or  regi- 
mental 
courts- 
martial. 


All  crimes  not  capital,  and  all  dis- 
r^"enera?  ^^^crs  and  ncglccts  which  officers  and 
soldiers  may  be  guilty  of,  to  the  preju- 
dice of  good  order  and  military  disci- 
pline, though  not  mentioned  in  the  fore- 
going articles  of  war,  are  to  be  taken 
cognizance  of  by  a  general  or  regiment- 
al court-martial,  according  to  the  nature 
and  degree  of  the  offence,  and  be  pu- 
nished at  their  discretion. 


ARTICLE  C. 


President 
of  the  U. 
States  to 
prescribe 
the  uni- 
form. 


The  President  of  the  United  States, 
shall  have  power  to  prescribe  the  vuii- 
form  of  the  army. 


ARTICLE  CI. 


The  foregoing  articles   are   to    be 


Articles  to 
be  read  & 

published     read    and    published    once    every    six 

every  six  ■'•  ^  / 

months.       mouths,  to  cvcry   garrison,    regiment, 
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troop  or  company,  mustered,  or  to  be 
mustered  in  the  service  of  the  United 
States,  ana  are  to  be  duly  observed 
and  obeyed,  by  all  officers  and  soldiers, 
who  are,  or  shall  be  in  said  service. 

Sect.  2.  And  be  it  further  e7iactecl^    Spies  to 

suffer 

That  in  time  of  war,  all  persons  not  ci-  death 
tizens  of,  or  owing  allegiance  to  the 
United  States  of  America,  who  shall  be 
found  lurking  as  spies,  in,  or  about  the 
fortifications,  or  encampments  of  the  ar- 
mies of  the  United  States,  or  any  of 
them,  shall  suffer  death,  according  to 
the  law  and  usuge  of  nations,  by  sen- 
tence of  a  general  court-martial. 

Sect.  3.  And  be  it  further  enacted^   Preceding 
That  the  rules  and  regulations  by  which   regda^t?on« 
the   armies  of  the   Unhed  States  have   "^'^''^''^ 
heretofore  been  governed,  and  the   re- 
solves of  Congress  thereunto  annexed, 
and  respecting  the    same,  shall  hence- 
forth be  void  and  of  no  effect,  except  so 
far   as  may  relate  to  any  transactions 
under  them,  prior  to  the  promulgation 

K  k 
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of  this  act,  at  the  several  posts  and  gar- 
risons respectively,  occupied  by  any 
part  of  the  army  of  the  United  States. 

Nathl.  MACON, 

Speaker  of  the  House  of 
Representatives. 
S.  SMITH, 

President  of  the  Senate^ 
pro  tempore.  * 
April  10,  1806, 

APPROVED, 

TH:  JEFFERSON. 


w 


EXTRACT 

Fro77i  an  Actjlxing  the  Military  Peace  E&^ 
tablishment  of  the  United  States, 


Sect.  10.  And  be  it  further  enacted^ 
That  the  officers,  non-commissioned  of- 
ficers, musicians  and  privates  of  the  said 
corps,  shall  be  governed  by  the  rules 
and  articles  of  war,  v/nich  have  been 
established  by  the  United  States  in  con- 
gress assembled,  or  by  such  rules  and 
articles  as  may  be  hereafter,  by  law,  es- 
tablished: Provided  nevertheless^  That 
the  sentence  of  general  courts-martial, 
extending  to  the  loss  of  life,  the  dismiss 
sion  of  a  commissioned  officer,  or  which 
shall  respect  the  general  officer,  shall, 
.with  the  whole  of  the  proceedings  of 
such  cases,  respectively,  be  laid  before 
the  President  of  the  United  States,  who 
is  hereby  authorised  to  direct  the  same 


The  troops 
to  be  go- 
verned by 
the  arti- 
cles and 
rules  of 
war,  now 
in  force; 
and  such 
others  as 
may  be 
made; — 
sentences 
of  general 
courts- 
martial, 
with  their 
proceed- 
ings, be 
laid  before 
the  Presi- 
dent, in 
certain  q%^ 
ses. 
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Additional 
penalty  to 
non-com- 
missioned 
officers, &c. 
for  deser- 
tion; 


they  may 
be  tried  & 
punished, 
if  appre- 
hended af- 
ter the 
term  for 
which  en- 
listed. 


Persons 
concerned 
in  procur- 
ing, or  as- 
sisting, in 
the  deser- 
tion of  sol- 
diers, or 
who  shall 
purchase 
their  uni- 
form cloth- 
ing, may 
be  fined  or 
imprison- 
ed at  the 
discretion 


to  be  carried  into  execution,  or  other- 
wise, as  he  shall  judge  proper. 

Sect.  18.  ^71(1  be  it  further  enacted^ 
That  if  any  non-commissioned  officer, 
musician  or  private,  shall  desert  the 
service  of  the  United  States,  he  shall, 
in  addition  to  the  penalties  mentioned 
in  the  rules  and  articles  of  war,  be  lia- 
ble to  serve,  for  and  during  such  a  pe- 
riod, as  shall,  with  the  time  he  may 
have  served  previous  to  his  desertion, 
amount  to  the  full  term  of  his  enlist- 
ment; and  such  soldier  shall  and  inay 
be  tried  by  a  court-martial,  and  punish- 
ed, although  the  term  of  his  enlistment 
may  have  elapsed  previous  to  his  being 
apprehended  or  tried. 

SjlCt.  19.  And  be  it  further  enacted^ 
That  every  person  who  shall  procure  or 
entice  a  soldier  in  the  service  of  the 
United  States  to  desert,  or  who  shall 
purchase  from  any  soldier  his  arms, 
uniform  clothing,  or  any  part  thereof; 
and  every  captain  or  commanding  offi- 
cer of  any  ship  or  vessel,  who  shall  en- 
ter on  board  such  ship  or  vessel,  as  one 
of  his  crew,  knowing  him  to  have  de- 
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s'erted,  or  otherwise  carry  away  any  cLns^.*''* 
such  soldier,  or  shall  refuse  to  deliver 
him  up  to  the  orders  of  his  commanding 
officer,  shall,  upon  legal  conviction,  be 
fined  at  the  discretion  of  any  court  hav- 
ing cognizance  of  the  same,  in  any  sum 
not  exceeding  three  hundred  dollars, 
or  be  imprisoned  any  term  not  exceed- 
ing one  year. 

Sect.  20.  And  be  it  further  enacted^ 
That  every  officer,  non-commissioned 
officer,  musician  and  private,  shall  take 
and  subscribe  the  following  oath  or  af- 
firmation, to  wit: 

"  I,  A.  B.  do  solemnly  swear  or  af-   Oathtobe 
"  firm,  (as  the  case  may  be)  that  I  will    ofLcers, 

x/t  r  •   ^  in*  1  musicians, 

"  bear  true  taith  and  allegiance  to  the    and  pri- 

"  United  States  of  America,  and  that  I   ^^•^^* 

"  will  serve  them  honestly  and  faithful- 

"  ly  against  their  enemies  or  opposers, 

"  whomsoever;  and  that  I  will  observe 

"  and  obey  the  orders  of  the  President 

"  of  the  United  States,  and  the  orders 

"  of  the  officers  appointed  over  me,  ac- 

"  cording  to  the   rules  and  articles  of 

*'  war.'* 
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In  case  of 
a  general 
court-  mar- 
tial the 
President 
may  ap- 
point a 
Judge -Ad- 
vocate; 

An  addi- 
tional al- 
lowance to 
the  Judge- 
Advocate; 


Brigadier 
general  to 
appoint  in 
cases  that 
the  Presi- 
dent does 
not. 

Provision 
to  commis- 
sioned offi. 
cers  for 
extra  ex- 
penses, in 
travelling 
to  and  sit- 
ting on  ge- 
neral 
courts- 
martial. 


Nom-com- 
inissioned 
officers  ^ 


Sect.  21.  Ajid  be  it  further  enacted^ 
That  whenever  a  general  court-martial 
shall  be  ordered,  the  President  of  the 
United  States  may  appoint  some  fit  per- 
son to  act  as  Judge-Advocate,  who 
shall  be  allowed,  in  addition  to  his  other 
pay,  one  dollar  and  twenty-five  cents 
for  every  day  he  shall  be  necessarily 
employed  in  the  duties  of  the  said 
court;  and  in  cases  where  the  President 
shall  not  have  made  such  appointment, 
the  brigadier-general  or  the  president 
of  the  court  may  make  the  same. 

Sect.  22.  And  be  it  further  enacted^ 
That  where  any  commissioned  officer 
shall  be  obliged  to  incur  any  extra  ex- 
pense in  travelling  and  sitting  on  gene- 
ral courts-martial,  he  shall  be  allowed  a 
reasonable  compensation  for  such  extra 
expense  actually  incurred,  not  exceed- 
ing one  dollar  and  twenty-five  cents  per 
dav,  *to  officers  who  are  not  entitled  to 
forage,  arid  not  exceeding  one  dollar  per 
day   to   such  as  shall  be  entitled  to  fo- 


rage. 


Sect.  23.  And  be  it  further  enacted^ 
That  no  non-commissioned  officer,  mu- 


\ 
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siclan  or  private  shall  be   arrested,  or  {""^ffree 

subject  to  arrest,  or  to  be  taken  in  exe-  fo""de^btr^ 

cution  for  any  debt  vinder  the  sum  of  ""j!^""  ^^ 

•'  dollars 

twenty    dollars,  contracted  before   en-  contracted 

•'  before  en- 
listment, nor  for  any  debt  contracted  af-  i>stnient, 

•^  and  for  all 

ter  enUstment.  while  in 

service. 

Passed  the 
I6th  March,  1802. 


I 


I 


THE  CONSTITUTION 


OF   THE 


UNITED  STATES  OF  AMERICA. 


We^  the  People  of  the  United  States^  in 
order  to  form  a  tnore  peffoct  Unioji^ 
establish  jfustice^  insure  domestic 
Tranquility^  provide  for  the  common 
JDefonce^  promote  the  general  Welfare^ 
and  secure  the  Blessings  of  Liberty^ 
to  ourselves  aiid  our  Posterity^  do  Or- 
dain and  Establish  this  Constitutio?i 
for  the  United  States  of  America. 

ARTICLE  I. 

I 

offheLe-  Sect.    1.  All   legislative   powers. 

pow^err  herein  granted,  shall  be  vested  in  a  Con- 
gress of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Ro;; 
presentatives. 
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Sect.  2.  The  House  of  Represen-    HomeoF 
tatives  shall  be  composed  of  members    J^^presen- 

^  tatiyes. 

chosen  every  second  year,  by  the  peo- 
ple of  the  several  states  ;  and  the  elec- 
tors in  each  state  shall  have  the  quali- 
fications requisite  for  electors  of  the 
most  numerous  branch  of  the  state  le- 
gislature. 

No  person  shall  be  a  Representa- 
tive, who  shall  not  have  attained  to  the 
age  of  twenty-five  years,  and  been  se- 
ven years  a  citizen  of  the  United  States, 
and  who  shall  not,  when  elected,  be  an 
inhabitant  of  that  state  in  which  he  shall 
be  chosen. 

Representatives  and  direct  taxes 
shall  be  apportioned  among  the  several 
states  which  may  be  included  within 
this  union;  according  to  their  respective 
numbers,  which  shall  he  determined  by 
adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  ser- 
vice for  a  term  of  years,  and  including 
Indians  not  taxed,  three-fifths  of  all 
other  persons.  The  actual  enumera- 
tion shall  be  made  v/ithin  three  years 
after  the  first  meeting  of  the  Congress 

l1 
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of  the  United  States,  and  within  every 
subsequent  term  of  ten  years,  in  such 
manner  as  they  shall  by  law  direct. 
The  number  of  Representatives  shall 
not  exceed  one  for  every  thirty  thou- 
sand, but  each  state  shall  have  at  least 

/  one  Representative;  and  until  such  enu- 
meration shall  be  made,  the  state  of  New- 
Hampshire   shall  be  entitled  to  choose 

*  three;  Massacusetts,  eight;  Rhode-Island 
and  Providence  Plantations  one;  Con- 
necticut, five;  New-York,  six;  New-Jer- 
sey, four;  Pennsylvania,  eight;  Dela- 
ware, one ;  Maryland,  six ;  Virginia,  ten; 
North-Carolina,  five ;  South-Carolina, 
five;  and  Georgia,  three. 

'When  vacancies  happen  in  the  re- 
'    presentation  from  any  state,  the  execu- 
tive authority  thereof  shall  issue  writs 
of  election  to  fill  such  vacancies. 

The  House  of  Representatives  shall 
choose  their  speaker  and  other  officers; 
and  shall  have  the  sole  power  of  im- 
peachment. 

Of  the  se-  s^^,^^  3^  The  Senate  of  the  United 

States  shall  be  composed  of  two  sena= 
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tors  from  each  state,  chosen  by  the  le- 
gislature thereof,  for  six  years;  and 
each  senator  shall  have  one  vote. 

Immediately  after  they  shall  be  as- 
sembled in  consequence  of  the  first  elec- 
tion, they  shall  be  divided  as  equally  as 
may  be  into  three  classes.     The  seats 
of  the  senators  of  the  first  class  shall  be 
vacated  at  the  expiration  of  the  second 
year,  of  the  second  class  at  the  expira- 
tion of  the  fourth  year,  and  of  the  third 
class  at  the  expiration  of  the  sixth  year, 
so  that  one-third  may  be  chosen  every 
second  year;  and  if  vacancies  happen 
by  resignation,  or  otherwise,  during  the 
recess  of  the  legislature  of  any  state, 
the  executive  thereof  may  make  tempo- 
rary appointments  until  the  next  meet- 
ing of  the  legislature,  which  shall  then 
fill  such  vacancies. 

.  No  person  shall  be  a  senator  who 
shall  not  have  attained  to  the  age  of 
thirty  years,  and  been  nine  years  a  citi- 
zen of  the  United  States,  and  who  shall 
not  when  elected,  be  an  inhabitant  of 
that  state  for  which  he  shall  be  chosen. 
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The  Vice-President  of  the  United 
States  shall  be  President  of  the  Senate, 
but  shall  have  no  vote  unless  they  be 
equally  divided. 

The  senate  shall  choose  their  other 
officers,  and  also  a  president  pro  tan- 
pore^  in  the  absence  of  the  vice-presi- 
dent, or  when  he  shall  exercise  the  of- 
fice of  President  of  the  United  States. 

The  senate  shall  have  the  sole  pow- 
er to  try  all  impeachments.  When  sit- 
ting for  that  purpose,  they  sha.ll  be  on 
oath  or  affirmation.  When  the  Presi- 
dent of  the  United  States  is  tried,  the 
Chief  Justice  shall  preside:  and  no  per- 
son shall  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members 
present. 

Judgment  in  cases  of  impeachment 
shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold 
and  enjoy  any  offi-ce  of  honor,  trust  or 
profit  under  the  United  States;  but  the 
party  convicted  shall  nevertheless  be 
liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  according' 
tt)  law. 
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Manner  of 
electing 


Sect.  4.  The  times,  places,  and 
manner  of  holding  elections  for  sena-  "^etnbers? 
tors  and  representatives,  shall  be  pre- 
scribed in  each  state  by  the  legislature 
thereof:  But  the  congress  may  at  any 
time  by  law  make  or  alter  such  regula- 
tions, except  as  to  the  places  of  choos- 
ing "senators. 

The  congress  shall  assemble  at  least 
once  in  every  year,  and  such  meeting 
shall  be  on  the  first  Monday  in  Decem- 
ber, unless  they  shall  by  law  appoint  a 
different  day. 

Sec-t.  5.  Each  house  shall  be  the  Po^^'e^3  of 
judge  of  the  elections,  returns  and  qua-  ^^^^  ^^^"=^^^' 
lifications  of  its  own  members,  and  a 
majority  of  each  shall  constitute  a  quo- 
rum to  do  business,  but  a  smaller  num- 
ber may  adjourn  from  day  to-day  and 
may  be  authorised  to  compel  the  atten- 
dance of  absent  members,  in  such  man- 
ner,  and  under  such  penalties  as  each 
house  may  provide. 

Each  house  may  determine  the  rules 
of  its  proceedings,  punish  its  members 
for  disorderly  behaviour,  and,  with  thf 
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concurrence  of  two-thirds,  expel  a  mem- 
ber. 

Each  house  shall  keep  a  journal  of 
its  proceedings,  and  from  time  to  time 
publish  the  same,  excepting  such  parts 
as  may  in  their  judgment  require  secre- 
cy; and  the  yeas  and  nays  of  the  mem- 
bers of  either  house,  on  any  question, 
shall  at  the  desire  of  one-fifth  of  those 
present,  be  entered  on  the  journal. 

Neither  house,  during  the  session  of 
congress,  shall  without  the  consent  of 
the  other,  adjourn  for  more  than  three 
days,  nor  to  any  other  place  than  that 
in  which  the  two  houses  shall  be  sitting. 


Compen- 
sation, pri- 
viliges,and 
incapaci- 
ties of  the 
members. 


Sect.  6.  The  senators  and  repre- 
sentatives shall  receive  a  compensation 
for  their  services,  to  be  ascertained  by 
law,  and  paid  out  oi  the  treasury  of  the 
United  States.  They  shall  in  all  cases, 
except  treason,  felony,  and  breach  of 
the  peace,  be  privileged  from  arrest 
during  their  attendance  at  the  session  of 
their  respective  houses,  and  in  going  to 
and  returning  from  the  same ;  and  for 
any  speech  or  debate  in  either  house;> 
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they  shall  not  be  questioned  in  any  other 
place. 

No  senator  or  representative  shall, 
during  the  time  for  which  he  was  elect- 
ed, be  appointed  to  any  civil  office  un- 
der the  authority  of  the  United  States, 
which  shall  have  been  created,  or  the 
emoluments  whereof  shall  have  been 
increased  during  such  time;  and  no 
person  holding  any  office  under  the 
United  States,  shall  be  a  member  of 
either  house,  during  his  continuance  in 
office. 

Sect.  7.  All  bills  for  raising  reve-   ^^^""^'^  «* 

,  o  passing 

nue  shall  originate  in  the  house,  of  re-   ^'^^^^>  ^'^ 
presentatives;  but  the  senate  may  pro- 
pose or  concur  with  amendments  as  on 
other  bills. 

Every  bill  which  shall  have  passed 
the  house  of  representatives  and  the  se- 
nate, shall,  before  it  become  a  law, 
be  presented  to  the  President  of  the 
United  States:  if  he  approve,  he  shall 
sign  it;  but  if  not,  he  shall  return  it,  with 
his   objections,  to  that  house  in  which 
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it  shall  have  originated,  who  shall  en- 
ter the  objections  at  large  on  their  jour- 
nal, and  proceed  to  re-consider  it.  If  af- 
ter such  re-consideration,  two-thirds  of 
that  house  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  ob- 
jections, to  the  other  house,  by  which 
it  shall  likewise  be  re-considered,  and  if 
approved  by  two-thirds  of  that  house, 
it  shall  become  a  law.  But  in  all  such 
cases,  the  votes  of  both  houses  shall  be 
determined  by  yeas  and  nays;  and  the 
names  of  the  persons  voting  for  and 
against  the  bill,  shall  be  entered  on  the 
journal  of  each  house  respectively.  If 
any  bill  shall  not  be  returned  by  the 
President  within  ten  days  (Sundays  czt 
cepted)  after  it  shall  have  been  presentr- 
ed  to  him,  the  same  shall  be  a  law,  in 
like  manner  as  if  he  had  signed  it,  vui- 
less  the  congress  by  their  adjournment 
prevent  its  return,  in  which  case  it 
shall  not  be  a  law.  * 

Every  order,  resolution  or  vote  to 
which  the  concurrence  of  the  senate 
and  house  of  representatives   may  be 
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iiecessaiy  (except  on  a  question  of  ad- 
journment) shall  be  presented  to  the 
President  of  the  United  States;  and  be- 
fore the  same  shall  take  effect,  shall  be 
approved  by  him,  or  being  disap- 
proved by  him,  shall  be  repassed  by 
two-thirds  of  the  senate  and  house  of 
representatives,  according  to  the  rules 
and  limitations  prescribed  in  the  case 
of  a  bill. 

Sect.  8.  The  congress  shall  have   pov^ersof 

power Congress. 

To  lay  and  collect  taxes,  duties,  im- 
posts and  excises,  to  pay  the  debts  and 
provide  for  the  common  defence  and  ge- 
neral welfare  of  the  United  States;  but 
all  duties,  imposts,  and  excises,  shall 
be  uniform  throughout  the  United 
States. 

To  borrow  money  on  the  credit  of 
the  United  States; 

To  regulate  commerce  with  foreign 
nations,  and  among  the  several  states, 
and  with  the  Indian  tribes; 

To  establish  an  uniform  rule  of  na- 
turalization, and  uniform  laws  on  the 

M  m 


m;. 


-■^.y 


270  APPENDIX. 

subject  of  bankruptcies  throughout  the 
Umted  States; 

To  com  money,  regulate  the  value 
thereof,  and  of  foreign  coin,  and  fix  the 
standard  of  weights  and  measures; 

To  provide  for  the  punishment  of 
counterfeiting  the  securities  and  current 
coin  of  the  United  States; 

To  establish  post-offices  and  post- 
roads; 

To  promote  the  progress  of  science 
and  useful  arts  by  securing  for  limited 
times  to  authors  and  inventors  the  ex- 
clusive right  to  their  respective  wri- 
tings and  discoveries; 

To  constitute  tribunals  inferior  to 
the  supreme  court; 

To  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas; 
and  offences  against  the  law  of  nations; 

To  declare  war,  grant  letters  of 
marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water; 

To  raise  and  support  armies;  but  no 
appropriation  of  money  to  that  use  shall 
be  for  a  longer  term  than  two  years. 

To  provide  and  maintain  a  navy; 
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To  make  rules  for  the  government 
and  regulation  of  the  land  and  naval 
forces; 

To  provide  for  calling  forth  the  mi- 
litia to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  inva- 
sions; 

To  provide  for  organizing,  arming, 
and  disciplining  the  militia,  and  for  go- 
verning such  part  of  them  as  may  be 
employed  in  the  service  of  the  United 
States,  reserving  to  the  states  respec- 
tively, the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed 
by  congress; 

To  exercise  exclusive  legislation  in 
all  cases  whatsoever,  over  such  district 
(not  exceeding  ten  miles  square)  as  may 
by  session  of  particular  states,  and  the 
acceptance  of  congress,  become  the  seat 
of  the  government  of  the  United  States, 
and  to  exercise  like  authority  over  all  pla- 
ces, purchased  by  the  consent  of  the  le- 
gislature of  the  state  in  which  the  same 
shall  be,  for  the  erection  efforts,  maga- 
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zines,  arsenals,  dock-yards,  and  other 
needful  buildings;  and 

To  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  constitution 
in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof 

Limita-  Sect,  9.  The  migration  or  importa- 

tions of  the      •  r*         1  r  1 

powers  of  tiou  ot  such  pcrsous  as  any  oi  the  states 
ongress.  ^^^^  existing  shall  think  proper  to  ad- 
mit, shall  not  be  prohibited  by  the  con- 
gress prior  to  the  year  one  thousand 
eight  hundred  and  eight;  but  a  tax  or 
duty  may  be  imposed  on  such  importa- 
tion, not  exceeding  ten  dollars  for  each 
person. 

The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless 
when  in  cases  of  rebellion  or  invasion, 
the  pubhc  safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto 
law  shall  be  passed 

No  capitation,  or  other  direct  tax 
shall  be  laid,  unless  in  proportion  to 
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the  census  or  enumeration  herein  before 
directed  to  be  taken. 

No  tax  or  duty  shall  be  laid  on  ar- 
ticles exported  from  any  state.  No  pre- 
ference shall  be  given  by  any  regula- 
tion of  commerce  or  revenue  to  the 
ports  of  one  state  over  those  of  another: 
nor  shall  vessels  bound  to  or  from  one 
state  be  obliged  to  enter,  clear,  or  pay 
duties  in  another. 

No  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appro- 
priations made  by  law;  and  a  regular 
statement  and  account  of  the  receipts 
and  expenditures  of  public  money  shall 
be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted 
by  the  United  States:  and  no  person 
holding  any  office  of  profit  or  trust  un- 
der them,  shall,  without  the  consent  of 
congress,  accept  of  any  present,  emolu- 
ment, office,  or  title  of  any  kind  what- 
ever, from  any  king,  prince,  or  foreign 
state. 

Limlta- 

Si /A     "XT  "in  .  tionsofthe 

ECT.  10.  JNo  State  shall  enter  mto   powers  of 

any  treaty,    alliance  or  confederation,   states/^ 
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grant  letters  of  marque  and  reprisal; 
coin  money;  emit  bills  of  credit;  make 
any  thing  but  gold  and  silver  coin  a 
tender  in  payment  of  debts;  pass  any 
bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  con- 
tracts, or  grant  any  title  of  nobility. 

No  state  shall,  without  the  consent 
of  the  congress,  lay  any  imposts  or  du- 
ties on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws;  and  the  net 
produce  of  all  duties  and  imposts,  laid 
by  any  state  on  imports  or  exports, 
shall  be  for  the  use  of  the  treasury  of 
the  United  States;  and  all  such  laws 
shall  be  subject  to  the  revision  and  con- 
trol of  tlie  congress.  No  state  shall, 
without  the  consent  of  congress,  lay 
any  duty  of  tonnage,  keep  troops,  or 
ships  of  war  in  time  of  peace,  enter  into 
any  agreement  or  compact  with  another 
state,  or  with  a  foreign  power,  or  en- 
gage in  war,  unless  actually  invaded,  or 
in  such  imminent  danger  as  will  uot  ad- 
mit of  delay. 
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dent  and 
Vice-Pre- 
sident. 


ARTICLE  II. 

Sect.  1.  The  executive  power  shall  oftheEx-. 
be  vested  in  a  President  of  the  United  power. 
States  of  America.  He  shall  hold  his 
office  during  the  term  of  four  years, 
and  together  with  the  Vice-President, 
chosen  for  the  same  term,  be  elected  as 
follows : — 

Each  state  shall  appoint,  in  such  Manner  of 
manner  as  the  legislature  thereof  may  JhJ'p"f3-. 
direct,  a  number  of  electors,  equal  to 
the  whole  number  of  senators  and  re- 
presentatives to  which  the  state  may  be 
entitled  in  the  congress:  but  no  senator 
or  representative,  or  person  holding  an 
office  of  trust  or  profit  under  the  Uni- 
ted States,  shall  be  appointed  an  elec- 
tor. 

The  electors  shall  meet  in  their  re- 
spective states,  and  vote  by  ballot  for 
two  persons,  of  whom  one  at  least  shall 
not  be*  an  inhabitant  of  the  same  state 
with  themselves.  And  they  shall  make 
a  list  of  all  the  persons  voted  for,  and 
of  the  number  of  votes  for  each;  which 
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list  they   shall    sign  and  certify,    and 
transmit,  sealed,  to  the  seat  of  the  go- 
vernment of  the  United  States,  directed 
to  the  President  of  the  Senate.     The 
president  of  the  senate  shall,  in  the  pre- 
sence of  the  senate  and  house  of  repre- 
sentatives, open  all  the  certificates,  and 
the  votes  shall  then  be  counted.     The 
person  having  the  greatest  number  of 
votes   shall  be  the  President;  if  such 
number  be  a  majority  of  the  whole  num- 
ber of  electors  appointed;  and  if  there 
be  more  than  one  who  have  such  majo- 
rity, and  have  an  equal  number  of  votes, 
then  the  house  of  representatives  shall 
immediately   choose   by   ballot   one   of 
them  for  President;  and  if  no  person 
have   a   majority,    then  from  the   five 
highest  on  the  list  the  said  house  shall 
in  like  manner  choose  the  President, 
buc    in    choosing    the    President,    the 
votes  shall  be  taken  by  states,  the  re- 
,  presentation  from  each  state  having  one 
vote;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from 
two  thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a 
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choice.  In  every  case,  after  the  choice 
of  the  President,  the  person  having  the 
greatest  number  of  votes  of  the  electors 
shall  be  the  vice-president.  But  if  there 
should  remain  two  or  more  who  have 
equal  votes,  the  senate  shall  choose 
from  them  by  ballot  the  vice-president. 

The  congress  may  determine  the 
time  of  choosing  the  electors,  and  the 
day  on  which  they  shall  give  their  votes; 
which  day  shall  be  the  same  through- 
out the  United  States. 

No  person  except  a  natural  born  ci-   Who  may 

.   .  p    ,        XT'        1    c^  ^^  elected 

tizen,  or  a  citizen  oi  the  United  States,  President. 
at  the  time  of  the  adoption  of  this  Con- 
stitution, shall  be  eligible  to  the  office 
of  President — neither  shall  any  person 
be  eligible  to  that  office  who  shall  not 
have  attained  to  the  age  of  thirty-five 
years,  and  been  fourteen  years  a  resi- 
dent within  the  United  States. 

In  case  of  the  removal  of  the  Presi-  in  case  of 
dent  from  office,  or  of  his  death,  resig-  ^^1, ITof 
nation,  or  inability  to  discharge  the  pow-  ^^^f  ^if 
ers   and  duties  of  the  said  office,   the   powers  to 

''  devolve  on 

same  shall  devolve  on  the  vice-presi-   the  vice- 

^  President, 

dent;  and  the  congress  may  by  lav/  pro-   ^^ 

N  n 
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vide  for  the  case  of  removal,  death,  re- 
signation, or  inability,  both  of  the  Presi- 
dent and  vice-president,  declaring  what 
officer  shall  then  act  as  President;  and 
such  officer  shall  act  accordingly,  until 
the  disability  be  removed,  or  a  Presi- 
dent shall  be  elected. 
Pres-dent's  The  Prcsidcut  shall,  at  stated  times 

compensa-  .         ^       ,   .  . 

tion.  receive  tor  his  services,  a  compensation, 

which  shall  neither  be  increased  nor 
diminished  during  the  period  for  which 
he  shall  have  been  elected;  and  he  shall 
not  receive  within  that  period  any  other 
emolument  from  the  United  States,  or 
any  of  them. 

Before  he  enter  on  the  execution  of 
his  office,  he  shall  take  the  following 
oath  or  affirir^ation: 

His  oath.  uj  (}p  solemnly  swear  (or  affirm) 

"  that  I  will  faithfully  execute  the  office 
"  of  President  of  the  United  States;  and 
"  will,  to  the  best  of  my  ability,  pre- 
"  serve,  protect,  and  defend  the  Consti- 
^'  tution  of  the  United  States," 


APPENDIX.  279 

Sect.  2.  The  President  shall  be  l^^Zi^z 
commander  in  chief  of  the  army  and  p^^Jsident. 
navy  of  the  United  States,  and  of  the 
militia  of  the  several  states,  when  called 
into  the  actual  service  of  the  United 
States;  he  may  require  the  opinion,  in 
writing,  of  the  principal  officer  in  each 
of  the  executive  departments,  upon  any 
subject  relating  to  the  duties  of  their 
respective  offices,  and  he  shall  have 
power  to  grant  reprieves  and  pardons 
for  offences  against  the  United  States, 
except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with 
the  advice  and  consent  of  the  Se- 
nate, to  make  treaties,  provided  two-** 
thirds  of  the  senators  present  concur; 
and  he  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  senate, 
shall  appoint  ambassadors,  other  public 
ministers,  and  consul^,  judges  of  the 
supreme  court,  and  all  other  officers  of 
the  United  States,  whose  appointments 
are  not  herein  otherwise  provided  for, 
and  which  shall  be  established  by  lawo 
But  Congress  may  by  law  vest  the  ap- 
pointment of  such  inferior  officers,  as 
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they  think  proper,  in  the  President 
aloiie,  in  the  courts  of  law,  or  in  the 
heads  of  departments. 

The  President  shall  have  power  to 
fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  senate,  by 
granting  commissions  which  shall  ex- 
pire at  the  end  of  the  next  session. 

Further  Sect.  3.  Hc  shall  from  time  to  time 

duties!^"  give  to  the  Congress  information  of  the 
state  of  the  Union,  and  recommend  to 
their  consideration  such  measures  as  he 
shall  judge  necessary  and  expedient: 
He  may  on  extraordinary  occasions, 
j:onvene  both  houses,  or  either  of  them; 
and  in  case  of  disagreement  between 
them,  with  respect  to  the  time  of  ad- 
journment, he  may  adjourn  them  till 
90ch  time  as  he  shall  think  proper:  He 
shall  receive  ambassadors  and  other 
public  ministers:  He  shall  take  care  that 
the  laws  be  faithfully  executed,  and 
shall  commission  all  the  officers  of  the 
United  States. 
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Sect.  4.  The  President,  Vice-Pre-  ]^Se^„\ 
sident,  and  all  civil  officers  of  the  Uni-   ^^*  "^^y  . 

'  be  removed 

ted  States,  shall  be  removed  from  office   f^om  office^ 
on  impeachment  for,  an  conviction  of, 
treason,  bribery,  or  other  high  crimes 
and  misdemeanors. 

ARTICLE  III. 

Sect.  1.  The  judicial  power  of  the   oftheju- 
United  States,  shall  be  vested  in  one   en^^  ^°^' 
supreme   court,    and  in   such    inferior 
courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish.     The  judg-   concem- 
es,  both   of  the  supreme  and  inferior   judges, 
courts,   shall  hold  their  offices  during 
good  behaviour;   and  shall,   at   stated 
times,  receive  for  their  services,  a  com- 
pensation, which  shall  not  be  diminish- 
ed during  their  continuance  in  office. 

Sect.  2.   The   judicial  power  shall 

•*  .  ^  Extent  of 

extend  to  all  cases,  in  law  and  equity,   thejudidat 
arising  under  this  Constitution,  the  laws 
of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their 
authority;  to  all  cases  affecting  ambas- 
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sadors,  other  public  ministers,  and  con^ 
suls;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to 
which  the  United  States  shall  be  a 
party;  to  controversies  between  two 
or  more  states;  between  a  state  and 
citizens  of  another  state;  between 
citizens  of  different  states;  between 
citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states: 
and  between  a  state  or  the  citizens  there- 
of, and  foreign  states,  citizens  or  sub- 
jects. 

f/d°appef.  ^^  ^•'^  cases  affecting  ambassadors, 

late  juris-     other  Dublic  ministers  and  consuls,  and 

diction  or  A^  ^ 

thesu-  those  in  which  a  state  shall  be  a  party, 
court.  the  supreme  court  shall  have  original 
jurisdiction.  In  all  the  other  cases  before- 
mentioned,  the  supreme  court  shall 
have  appellate  jurisdiction  both  as  to 
law  and  fact,  with  such  exceptions,  and 
under  such  regulations  as  the  congress 
shall  make. 
Of  trials  The  trial  of  all  crimes,  except  in 

for  crimes.  ^ 

cases  of  impeachment,  shall  be  by  jury; 
and  such  trial  shall  be  held  in  the  state 
where  the  said  crimes  shall  have  been 
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committed;  but  when  not  committed 
within  any  state,  the  trial  shall  be  at 
such  place  or  places  as  the  congress 
may  by  law  have  directed. 

Sect.  3,  Treason  against  the  United  of treason. 
States,  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to 
their  enemies,  giving  them  aid  and  com- 
fort. No  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court. 

The  congress  shall  have  power  to 
declare  the  punishment  of  treason;  but 
no  attainder  of  treason  shall  work  cor- 
ruption of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attainted. 

ARTICLE  IV. 

Sect.  1.  Full  faith  and  credit  shall  fidt&, 
be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of 
every  other  state.  And  the  congress 
may  by  general  laws  prescribe  the  man- 
ner in   which  such  acts,  records,  and 
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proceedings  shall  be  proved,  and  the 
effect  thereof. 


Of  citizen* 
ship. 


Of  fugitive 
criminals. 


Of  persons 
held  to 
service. 


Sect.  2.  The  chizens  of  each  state 
shall  be  entided  to  all  privileges  and 
immunities  of  citizens  in  the  several 
states. 

A  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in 
another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction 
of  the  crime. 

No  person  held  to  service  or  labour 
in  one  state,  under  the  laws  thereof,  es- 
caping into  another,  shall,  in  conse- 
quence of  any  law  or  regulation  therein, 
be  discharged  from  such  service  or  la- 
bour, but  shall  be  delivered  up,  on 
claim  of  the  party  to  whom  such  sex- 
vice  or  labour  may  be  due. 


Of  new 

states. 


Sect.  3.  New  states  may  be  admit- 
ted by  the  congress  into  this  Union; 
but  no  new  state  shall  be  formed  or 
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erected  within  the  jurisdiction  of  any 
other  state ;  nor  any  state  be  formed  by 
the  junction  of  two  or  more  states,  or 
parts  of  states,  without  tht  consent  of 
the  legislatures  of  the  states  concerned, 
as  well  as  of  the  congress. 

The  congress  shall  have  power  to   ofthetet. 

ritory  of 

dispose  of  and  make  ail  needful  rules  the  United 
and  regulations,  respecting  the  territory 
or  other  property  belonging  to  the 
United  States;  and  nothing  in  this  con- 
stitution shall  be  so  construed  as  to  pre- 
judice any  claims  of  the  United  States, 
of  any  particular  state. 

Sect.  4.  The  United  States  shall    Forhio^ 

.   ,      -r  T    •  republican 

guarantee  to  every  state  m  this  Union,    govem- 
a  republican  torm  oi  government,  and   ranteedto 

1      Ti  1        r    1  •  •  the  several 

snail  protect  each  ot  them  against  inva-    states. 
sion;  and  on  application  of  the   legisla- 
ture, or  of  the  executive  (when  the  le- 
gislature cannot  be  convened)  against 
domestic  violence. 


ARTICLE  V. 

The  congress,  whenever  two-thirds 

of  both  houses  shall  deem  it  necessarv,- 

o  o 


Of  amend 
ments  to 
the  Consti- 
tution. 
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shall  propose  amendments  to  this  consti- 
tution, or,  on  the  application  of  the  le- 
gislatures of  two-thirds  of  the  several 
states,  shall  *call  a  convention  for  pro- 
posing amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and 
purposes,  as  part  of  this  constitution, 
when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  states,  or  by 
conventions  in  three-fourths  thereof,  as 
the  one  or  the  other  mode  of  ratifica- 
tion may  be  proposed  by  the  congress: 
Provided,  that  no  amendment  which 
may  be  made  prior  to  the  year  one 
thousand  eight  hundred  and  eight,  shall 
in  any  manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first 
•  article;  and  that  no  state,  without  its 
consent,  shall  be  deprived  of  its  equal 
suffrage  in  the  senate. 


ARTICLE  VI. 


offoi-mcr  All  debts  contracted  and  engage- 

ments entered  into,  before  the  adoption 
of  this  constitution,  shall  be   as  valid 
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against  the  United   States  under   this 
constitution,  as  under  the  confederation. 

This  constitution,  and  the  laws  ot   thTconsti. 
the  United  States,  which  shall  be  made   f"^,!^";^^ 
in  pursuance   thereof;  and   all  treaties    IJ^g^unitdi 
made,  or  which   shall  be  made,  vmder    s^*^"- 
the  authority  of  the  United  States,  shall 
be    the    supreme  law  of  the  land;  and 
the  judges  in  every  state  shall  be  bound 
thereby,  any  thing  in  the  constitution 
or  laws   of  any  state   to   the   contrary 
notwithstanding. 

The  senators    and  representatives    ofapoii. 
before  mentioned,  and  the  members  of 
the  several  state  legislatures,  and  all  ex--. 
ecutive    and  judicial   officers,   both   of 
the  United   States,  and  of  the   several       ' 
states,   shall  be  bound  by  oath  or  affir- 
mation, to  support  this  constitution;  but   ofareii- 
no  religious  test  shall  ever  be  required   ^'°"* 
as   a  qualification  to  any  office  or  pub- 
lic trust  under  the  United  States. 

ARTICLE  VII. 


The  ratification  of  the  conventions   ^ficttion^ 
of  nine  states,  shall  be  sufficient  for  the    stkuto"^* 


test 
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establishment    of  this  constitution  be- 
tween the  states  so  ratifying  the  same. 

Done  in  Convention^  by  the  tinani- 
mous  consent  of  the  states  present^ 
the  seventeenth  day  of  September ^ 
in  the  year  of  our  Lord^  one  thou- 
sand seven  hundred  and  eighty- 
seven^  and  of  the  i^idependence  of 
the  United  States  of  America^  the 
twelfth.  In  witness  whereof  we 
have     hereunto      subscribed    our 


names. 

GEORGE  WASHINGTON,  President^ 

J?id  Det 

• 

lutyfrom  Virginia, 

• 

J^eiv-Hamfishire, 

Pennsylvania. 

John  Langdon, 

Benjamm  Franklin, 

Nicholas  Gilman. 

Thomas  Mifflin, 

Massachusetts. 

Robert  Morris, 

;i^athaniel  Gorham, 

George  Clymer, 

Rufus  King. 

Thomas  Fitzsimons., 

Connecticut, 

Jared  Ingersoll, 

William  S.  Johnson, 

James  Wilson, 

Roger  Sherman. 

Gouverneur  Morris. 

J^ew-  York. 
Alexander  Hamilton. 

Delaware. 

JVeiV' Jersey. 

George  Read, 

William  Livingston, 

Gunning  Bedford,  juR, 

David  Brearley, 

John  Dickinson, 

William  Paterson, 

Richard  Bassett, 

Jonathan  Day  ton » 

Jacol>  Broom. 
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Maryland.  South-Carolina. 

James  M'Henry, 

Daniel  of  St.  Thos.  Jenifer,  John  Rutledge, 

Daniel  Carrol.  Charles  C.  Pinckneyj 

Virginia,  Charles  Pinckney, 

John  Blair,  Pierce  Butler. 
James  Madison,  jun. 

Mjrth-CaroUna.  Georgia, 

William  Blount, 

Richard  Dobbs  Spaight,  William  Few, 

Hugh  Williamson.  Abraham  Baldwin. 

Mtest,  William  Jackson,  Secretary* 


IN  CONVENTION, 

Monday^  September^  17,  1807. 

Resolved,  That  the  preceding  con- 
stitution be  laid  before  the  United 
States,  in  congress  assembled,  and  that 
it  is  the  opinion  of  this  convention,  that 
it  should  afterwards  be  submitted  to  a 
convention  of  delegates,  chosen  in  each 
state,  by  the  people  thereof,  under  the 
recommendation  of  its  legislature,  for 
their  assent  and  ratification;  and  that 
each  convention  assenting  to,  and  rati- 
fying the  same,  should  give  notice  there- 
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of  to  the  United  States,  in  congress  as- 
sembled. 

Resolved,  That  it  is  the  opinion  of 
this  convention,  that  as  soon  as  the  con- 
ventions of  nine  states  shall  have  rati- 
fied this  constitution,  the  United  States 
in  congress  assembled,  should  fix  a  day, 
on  which  electors  should  be  appointed 
by  the  states  which  shall  have  ratified 
the  same,  and  a  day  on  which  the  elec- 
tors should  assemble  to  vote  for  the 
President,  and  the  tim.e  and  place  for 
commencing  proceedings  under  this 
constitution;  that  after  such  publication, 
the  electors  should  be  appointed,  and 
the  senators  and  representatives  elect- 
ed. That  the  electors  should  meet  on 
the  day  fixed  for  the  election  of  the 
President,  and  should  transmit  their 
votes,  certified,  signed,  sealed  and  di- 
rected, as  the  constitution  requires,  to 
the  secretary  of  the  United  States,  in 
congress  assembled;  that  the  senators 
and  representatives  should  convene  at 
the  time  and  place  assigned;  that  the 
senators  should  appoint  a  president  of 
the  senate,  for  the  sole  purpose  of  re* 
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cciving,  opening,  and  counting  the 
votes  for  President;  and,  that  after  he 
shall  be  chosen,  the  congress,  together 
with  the  president,  should,  without  de- 
lay, proceed  to  execute  this  constitu- 
tion. 

By  the  unanimozis  order  of  the  Convention^ 

GEORGE  WASHINGTON,  President, 
William  Jackson,  Secretary. 


IN  CONVENTION, 

e 

September  17,  1787. 
Sir, 

We  have  now  the  honor  to  submit 
to  the  consideration  of  the  United  States 
in  congress  assembled,  that  constitution 
which  has  appeared  to  us  the  most  ad- 
visable. 

The  friends  of  our  country  have 
long  seen  and  desired,  that  the  power  of 
making  war,  peace,  and  treaties,  that  of 
levying  money,  and  regulating  com- 
merce, and  the  corresponding  executive 
and  judicial  authorities,  should  be  fully 
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and  effectually  vested  in  the  general 
government  of  the  Union:  but  the  im- 
propriety of  delegating  such  extensive 
trust  to  one  body  of  men,  is  evident. 
Hence  results  the  necessity  of  a  differ- 
ent organization. 

It  is  obviously  impracticable,  in  the 
Federal  Government  of  these  states,  to 
secure  all  rights  of  independent  sove- 
reignty to  each,  and  yet  provide  for  the 
interest  and  safety  of  all.  Individuals 
entering  into  society  must  give  up  a 
share  of  liberty,  to  preserve  the  rest. 
The  magnitude  of  the  sacrifice  must 
depend  as  well  on  situation  and  circum- 
stance, as  on  the  object  to  be  obtained. 
It  is  at  all  times  difficult  to  draw  with 
precision  the  line  between  those  rights 
which  must  be  surrendered,  and  those 
which  may  be  reserved;  and  on  the 
present  occasion,  this  difficulty  was  in- 
creased by  a  difference  among  the  seve- 
ral states,  as  to  their  situation,  extent, 
habits,  and  particular  interests. 

In  all  our  deliberations  on  this  sub- 
ject, we  kept  steadily  in  our  view  that 
which  appears  to  us  the  greatest  inter- 
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est  of  every  true  American,  the  con- 
solidation of  our  union,  in  which  is  in- 
volved our  prosperity,   felicity,  safety, 
perhaps  our  national  existence.     This 
important  consideration,   seriously  and 
deeply  impressed  on    our   minds,  led 
each  state  in  the  convention  to  be  less 
rigid  on  points  of  inferior  magnitude, 
than  might  have  been  otherwise  expect- 
ed; and  thus  the  Constitution,   which 
we  now  present,  is  the  result  of  a  spi- 
rit of  amity,  and  of  that  mutual  defer- 
ence and  concession,  which  the  peculi- 
arity of  our  political  situation  rendered 
indispensible. 

That  it  will  meet  the  full  and  entire 
approbation  of  every  state  is  not,  per- 
haps, to  be  expected;  but  each  will 
doubtless  consider,  that,  had  her  inter- 
est alone  been  consulted,  the  conse- 
quences might  have  been  particularly 
disagreeable  or  injurious  to  others;  that 
it  is  Uable  to  as  few  exceptions  as  could 
reasonably  have  been  expected,  we  hope 
and  believe;  that  it  may  promote  the 
lasting  welfare  of  that  country  so  dear 
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to  us  all,   and  secure  her  freedom  and 
happiness,  is  our  most  ardent  wish. 

With  great  respect, 

We  have  the  honor  to  be, 
Sir, 
Your  Excellency's  most  obedient 
And  humble  servants, 

GEORGE  WASHINGTON,  President, 
By  the  unanimous  order  of  the  Convention, 
His  Excellency  the  President  of  CongresSc 

THE  UNITED  STATES  IN  CONGRESS  ASSEMBJ.ED. 

Friday^  September  2Sth^  1787. 

Present — New-Hampshire,  Massachu- 
setts, Connecticut,  New- York,  New- 
Jersey,  Pennsylvania,  Delaware, 
Virginia,  North-Carolina,  South- 
Carolina,  and  Georgia,  and  from 
Maryland,  Mr.  Ross. 

Congress  having  received  the  re- 
port of  the  Convention  lately  assem- 
bled in  Philadelphia. 

Resolved  unanimously y 

That  the  said  report,  with  the  re- 
solutions and  letter  accompanying  the 
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same,  be  transmitted  to  the  several  le- 
gislatures, in  order  to  be  submitted*  to 
a  convention  of  Delegates^  chosen  in 
each  state  by  the  people  thereof,  in  con- 
formity to  the  resolves  of  the  Conven- 
tion, made  and  provided  in  that  case. 

CHARLES  THOMPSON,  Secretary. 


^9iJ 


CONGRESS  OF  THE  UNITED  STATES, 

BEGUN  AND  HELD  AffHE  CI^roF  NEIV-TORKj  ON  JVEDNES" 
DAT,  THE  fOUnrn  of  MARCHi    \7S9, 

The  Convention  of  a  number  of  the  states 
having  at  the  time  of  their  adopting 
the  Constitution  expressed  a  desire^  in 
order  to  prevent  tnis construction^  or 
abuse  of  its  pozvers^  that  further 
declaratory  and  t^estrictive  clauses 
should  be  added:  And  as  extending 
the  ground  of  public  confdence  in  the 
government  zvill  best  ensure  the  bene- 
fcent  ends  of  its  institution — 

Resolved,  by  the  Senate  and 
House  of  Representatives  of  the  Uni- 
ted States  of  America,  in  Congress  as- 
sembled, two-thirds  of  both  Houses 
concurring,  that  the  following  Articles 
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be  proposee  to  the  legislatures  of  the 
several  states,  as  amendments  to  the 
Constitution  of  the  United  States,  all  or 
any  of  which  Articles,  when  ratified  by 
three-fourths  of  the  said  legislatures,  to 
be  valid,  to  all  intents  and  purposes,  as 
part  of  the  said  Constitution,  viz. 


ARTICLES^  in  addition  to^  and  amend- 
7ne2it  off  the  Constitution  of  the  Uni- 
ted States  of  America^  proposed  by 
Congress^  and  ratified  by  the  legisla- 
tures of  the  several  states  pursuant 
to  the  fifth  article  of  the  original 
Constitution. 


ARtlCLE  U 


Of  repyc-  After  the  first  enumeration  requir- 

ed by  the  first  article  of  the  Constitu- 
tion, there  shall  be  one  representative 
for  every  thirty  thousand,  until  the  num- 
ber shall  amount  to  one  hundred,  after 
which  the  proportion  shall  be  so  regu- 
lated by  Congress,  that  there  shall  be 
not  less  than  one  hundred  representa- 
tives, nor  less  than  one  representative 


APPENDIX.  297 

for  every  forty  thousand  persons,  until 
the  number  of  representatives  shall 
amount  to  two  hundred;  after  which, 
the  proportion  shall  be  so  regulated  by 
Congress,  that  there  shall  not  be  less 
than  two  hundred  representatives,  nor  * 
more  than  one  representative  for  every 
fifty  thousand  persons. 

ARTICLE  II, 

No  law  varying  the  compensation   of  the 
for  the   services  of  the  Senators   and   tionof 

-^  .  1      11         1  rv  •!     members 

Kepresentatives  snail  take  eiiect,  until   ofcon- 
an  election  of  representatives  shall  have  ^^^^' 
intervened. 

ARTICLE  ///• 


Congress  shall  make  no  law  respect-   of  the 


ing  an  establishment  of  religion,  or  pro- 
hibiting the  free  exercise  thereof;  or 
abridging  the  freedom  of  speech,  or  of 
the  press;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition 
the  government  for  a  redress  of  griev- 
ances. 


rights  of 
conscience 
freedom  or 
the  pressp 
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ARTICLE  IV. 


Of  the  A  well  regulated  militia  being  ne- 

bfa^r^ams.  cessary  to  the  security  of  a  free  state, 
the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed. 


ARTICLE   ¥• 


Of  quar- 
tering 
troops. 


No  soldier  shall  in  time  of  peace  be 
quartered  in  any  house,  without  the 
consent  of  the  owner,  nor  in  time  of 
Vv^ar,  but  in  a  manner  to  be  prescribed 
by  law. 


ARTICLE  ri: 


Of  the 

right  to  se- 
cure from 
searches^ 


The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated;  and 
no  warrants  shall  issue,  but  upon  pro* 
bable  cause  supported  by  oath  or  affir* 
mation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons 
or  things  to  be  seized. 


kT-;. 
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AR'TICLE  ril. 


Of  indict- 


No  person  shall  be  held  to  answer  ^^^^^^  ^^^ 
for  a  capital,  or  otherwise  infamous  ^shmems, 
crime,  unless  on  a  presentment  or  in- 
dictment of  a  grand  jury,  except  in  ca- 
ses arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service 
in  time  of  war  or  public  danger:  Nor  ^ 
shall  any  person  be  subject,  for  the 
same  offence,  to  be  twice  put  in  jeopar- 
dy of  life  or  limb;  nor  shall  be  compel- 
led, in  any  criminal  case,  to  be  a  witness 
against  himself;  nor  be  deprived  of  life, 
liberty  or  property,  without  due  process 
of  law;  nor  shall  private  property  be 
taken  for  public  use,  without  just  com- 
pensatioUo 


AR'TICLE  VIII, 


In  all  criminal  prosecutions,  the  ac-  of  trial  ui 

cused  shall  enjoy  the  right  to  a  speedy  cases,  and 

,  ,  , .  •11  -  •    1    •  ^  the  rights 

and  public  trial,  by  an  impartial  jury  oi  of  ade- 

,  1     1*        •  1  •        1  •  fendant. 

the  State  and  district  wnerem  the  crime 
sh^ll  have  been  committed,  which  dis- 
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trict  shall  have  been  previously  ascer- 
tained by  law;  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation;  to  be 
confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his 
defence. 


ARTICLE  JX. 


Oftmiia  In  suits  at  common  law,  where  the 

civil  cases.  y^|^g  jj^  coutrovcrsy  shall  exceed  twen- 
ty dollars,  the  right  of  trial  by  jury  shall 
be  preserved;  and  no  fact  tried  by  a  ju- 
ry shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  accord- 
ing to  the  rules  of  the  common  law. 


ARTICLE  X» 


Of  bail.  Excessive  bail  shall  not  be  required, 

^'^'  nor  excessive  fines  imposed^  nor  cruel 

and  unusvial  punishments  inflicted. 


ARTICLE  XI, 

Of  rights  The  enumeration  in  the  Constitu- 

^^^^^       tion  of  certain  rights,  shall  njot  be  con- 
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stmed  to  deny  or  disparage  others  re* 
tained  by  the  people* 


ARTICLE  XI£. 

The  powers  not  delegated  to  the   of  powers 
United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  are  re- 
served to  the  states  respectively,   or  to 
the  people. 

FREDERICK  A.  MUHLENBERG, 

Speaker  of  the  House  of  Refiresentatives, 

JOHN  ADAMS,  Vice-President  of  the  United 
States^  and  President  of  the  Senate. 

Attest. 
^OHN  Beckley,  Clerk  of  the  House  of  Refires€ntativ€8,o 
Samuel  A.  Otis,  Secretary  of  the  Senate* 

Note, — The  ten  last  Articles  of 
amendments  have  been  adopted  by 
three-fourths  of  the  legislatures  of  the 
several  states  in  the  Union,  and  are  be- 
come a  part  of  the  Constitution  of  the 
United  States.  The  two  first  Articles 
have  not  been  adopted. 


■m 
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THIRD  CONGRESS  OF  THE  UNITED  STATES. 

At  the  Second  Sessio7i^  begun  and  held  at 
the  city  of  Philadelphia^  in  the  state 
of  Pennsylvania^  on  Monday^  the  se- 
cond of  December^  o?ie  thousand  seven 
hundred  and  ninety'three. 

Resolved,  by  the  Senate  and  House 
of  Representatives  of  the  United  States 
of  America^  in  Congress  assembled^  two- 
thirds  of  both  Houses  concurritig^  That 
the  following  Article  be  proposed  to  the 
legislatures  of  the  several  states,  as  an 
amendment  to  the  Constitution  of  the 
United  States;  which,  when  ratified  by 
three-fourths  of  the  said  legislatures, 
shall  be  valid,  as  part  of  the  said  Con- 
stitution, viz. 

The  Judicial  Power  of  the  United 
States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenc- 
ed or  prosecuted  against  one  of  the  Uni- 
ted States  by  citizens  of  another  state, 
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or  by  citizens  or  subjects  of  any  foreign 
state. 

FREDERICK  A.  MUHLENBERG, 

Sjieaker  of  the  House  of  Refiresentatives. 

JOHN   ADAMS.    Vice-President  of  the  United 
States,  and  President  of  the  Senate, 
Attest.  ^ 

John  Beckley,  Clerk  of  the  House  of  Refiresentatives, 
SamuiiL  a.  Otis,  Secretary  of  the  Senate* 

Note, — This  Resolution  was  ratified 
by  three-fourths  of  the  States.  See 
journals  of  Congress^  January  8th,  and 
February  5th,  1798. 


^03 


EIGHTH  CONGRESS  OF  THE  UNITED  STATES. 

At  the  First  Sessio7i  begun  and  held  at 
the  City  of  Washington^  in  the  Ter- 
ritory of  Columbia,,  on  Monday,,  the 
seventeenth  of  October,  one  thousand 
eight  hundred  ajid  three. 

Resolved,  By  the  Senate  and  House 
of  Representatives  of  the  United  States 
of  America^  in  Congress  assembled^ 
two-thirds  of  both  houses  concurring,, 
That  in  Heu  of  the  third  paragraph  of 
the  first  section  of  the  second  article 
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of  the  Constitution  of  the  United  States, 
the  following  be  proposed  as  an  amend- 
ment to  the  Constitution  of  the  United 
States,  which  when  ratified  by  three- 
fourths  of  the  legislatures  of  the  seve- 
ral  states,    shall  be  valid  to  all  intents 

at 

and  purposes,  as  part  *of  the  said  con- 
stitution, to  wit : — 

The  electors  shall  meet  in  their 
respective  states,  and  vote  by  ballot 
for  President  and  Vice-President,  one 
of  whom,  at  least,  shall  not  be  an  inha- 
bitant of  the  same  state  with  themselves; 
they  shall  name  in  their  ballots  the  per- 
son voted  for  as  President,  and  in  dis- 
tinct ballots  the  person  voted  for  as 
Vice-President;  and  they  shall  make 
distinct  lists  of  all  persons  voted  for  as 
President,  and  of  all  persons  voted  for 
as  Vice-President,  and  of  the  number  of 
votes  for  each;  which  lists  they  shall 
sign  and  certify,  and  transmit  sealed  to 
the  seat  of  government  of  the  United 
States,  directed  to  the  President  of  the 
SJen^te;  the  president  of  the  senate  shall 
in  the  presence  of  the  Senate  and  House 
^f  Representatives,  open  all  the  certifii- 
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cates,  and  the  votes  shall  then  be  count- 
ed. The  person  having  the  greatest 
number  of  votes  for  President,  shall  be 
President,  if  such  number  be  a  majority 
of  the  whole  number  of  electors  ap- 
pointed; and  if  no  person  have  such 
majority,  then  from  the  persons  having 
the  highest  numbers,  not  exceeding 
three,  on  the  list  of  those  voted  for  as 
President,  the  House  of  Representatives 
shall  choose  immediately,  by  ballot,  the 
President.  But  in  choosing  the  Presi- 
dent, the  votes  shall  be  taken  by  states, 
the  representation  from  each  state  hav- 
ing one  vote;  a  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  mem- 
bers from  two-thirds  of  the  states,  and 
a  majority  of  all  the  states  shall  be  ne- 
cessarv  to  a  choice.  And  if  the  House 
of  Representatives  shall  not  choose  a 
President,  whenever  the  right  of  choice 
shall  devolve  upon  them,  before  the 
fourth  day  of  March  next  following,  then 
the  V^ice-President  shall  act  as  Presi- 
dent, as  in  the  case  of  the  death  or  other 
constitutional  disability  of  the  Presi- 
dent, 
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The  person  having  the  greatest  num- 
ber of  votes  as  Vice-President,  shall  be 
Vice-President,  if  such  number  be  a 
majority  of  the  whole  number  of  elec- 
tors appointed;  and  if  no  person  have  a 
majority,  then  from  the  two  highest 
numbers  on  the  list,  the  Senate  shall 
choose  the  Vice-President;  a  quorum 
for  the  purpose  shall  consist  of  two- 
thirds  of  the  whole  number  of  Senators, 
and  a  majority  of  the  whole  number 
shall  be  necessary  to  a  choice. 

But  no  person  constitutionally  inel- 
igible to  the  ofl&ce  of  President,  shall 
be  eligible  to  that  of  Vice-President  of 
the  United  States. 

NATHANIEL  MACON, 

Sfieaker  of  the  House  of  Refiresentativea. 

AARON   BURR,    Vice-President  of  the 
United  Statesy  and  President  of  the  Senate* 
Attest, 
John  Becklty,  Clerk  of  the  House  of  Rcfiresentatives, 
^AisiijKL  A*  OTiSy  Secretary  of  the  Senate* 

Note, — The  above  resolution  was 
ratified  by  thirteen  of  the  states,  and  has 
become  a  part  of  the  Constitution  of  the 
United  States. 


©BSERVATIONS  AND  TONSIDERATIONS 

ON  THE  SUBJECT  OP 


4^, 

And  the  prerogatives  appertaining  to  such  rank»  foundeb 
ok  existing  laws  and  usage  in  the  american  army. 


Ji  REVET  Rank,  in  the  Army  of  the  United  States  may  be  conferred  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  on 
such  officers  as  shall  disting-uish  themselves  by  gallant  actions  or  meri- 
torious conduct,  or  who  shall  have  served  ten  years  in  any  one  grade. 
(1.  2.)  Brevet  Rank,  when  thus  obtained,  is  effectual  for  all  descrip- 
tions of  service  beyond  the  limits  of  the  particular  Keg-iment  or  Corps  to 
which  the  officer  so  brevetted  belong-s ;  and,  although  it  is  an  honorary 
distinction,  when  conferred  as  above,  it  is,  nevertheless^  as  full  a  Coni- 
mission,  for  the  purposes  of  command,  as  that  of  any  other  Commission 
sig-ned  by  the  Executive.  The  only  distinction  between  an  ordinary 
Commission  and  a  Brevet,  is,  that  the  former  entitles  its  possessor  to  the 
pay  and  emoluments  of  its  grade,  at  all  times,  wliether  commanding  oi' 
not ;  whereas  the  Brevet  only  entitles  the  possessor  of  it  to  the  pay 
and  emoluments  of  its  grade  when  on  duty,  and  having  a  command  ac- 
cording thereto.  But  the  Brevet-officer  may  command,  in  virtue  of  his 
Brevet,  without  the  pay  and  emoluments  of  the  rank  conferred  in  his 
Brevet;  so  that  a  Brevet  Commission  is  not  only  an  tsonorary  distinc- 
tion, but  is  as  effective  as  any  other  Commission,  except  in  the  pamicu- 
lar  (  orps  or  Regiment  to  which  the  officer  having  the  Brevet  belongs^ 
as  before  mentioned. 

The  motives  for  passing  the  Law  of  the  6th  of  July,  1812.  vesting  the 
President  with  authority  to  confer  Brevet  rank,  were  not  only  to  stimu» 
late  the  officers  to  greater  exertions,  but  to  enable  the  t  government  to 
avail  itself  of  the  talents  and  experience  of  the  army  ;  and  thus,  it  was 
declared,  that  officers  who  should  distinguish  themselves  in  the  field> 
or  who  should  exhibit  such  extraordinary  merit  as  to  bring  themselves 
into  the  notice  of  the  Executive,  or  who  should  have  had  the  experience 
of  ten  years  service  should  be  promoted  by  Brevet.  Why?  Because 
the  rules  with  regard  to  promotion  confined  the  officers  to  the  regular 
and  gradual  advancement  through  the  vacancies  which  occur  by  deaths, 
resignations,  and  dismissions,  which,  in  many  cases,  especially  in  the 
long  established  ('orps  and  Reginicnts,  was  very  slow,  and  thus  merit 
was  kept  back,  and  confined  to  a  limited  sphere  of  action  ;  but 
ten  years  service  was  rewarded  rvith  additional  ranky  for  the  double 
purpose  of  advancing  the  old  and  experienced  officers,  and  thei-eby 
enlarging  their  sphere  of  action  and  command,  and  rendering  them 
more  effective  for  the  public  service  Brevet  Rank  was  not  intended  to 
be  conferred,  as  an  Order  or  a  Ribbon^  to  distinguish  merit,  but  it  was 
intended  to  give  effect  to  merit,  by  enlarging  its  sphere  of  action. 

The  articles  of  war  are  very  careful  in  guarding  the  rights  of  regi- 
mental officers,  and  admit  of  no  interference  with  them,  as  such,  in  their 
proper  Regiments  or  Corps,  both  as  it  regards  rank,  promotion,  and 
coinmand,within  the  limits  of  the  regiment,  and  thus,  by  the  61st  article 
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(1)  St:e  act  of  Cougivs*,  6   July,  1812,  SeCt  4i 

(2)  See  act  of  Congress,  16  April,  1818, 


of  liie  rule*  and  articles  of  v/ar,  it  is  enacted,  that  in  the  Regimeiu, 
Troop,  or  Company  to  which  officers  belong-,  who  have  Brevets  or  Com- 
missions of  a  prior  date  to  those  of  the  Regiment  in  which  they  serve, 
such  ojfficers  sliall  do  duty  and  take  rank  both  in  Courts-martial  and  on 
detachments  composed  of  their  own  corps,  according- to  the  commissions 
by  which  they  are  mustered  in  the  said  Corps,  but  in  all  other  services, 
of  a  mixed  character,  when  composed  of  different  Corps,  they  may  take 
rank  and  command  according  to  their  Brevets  or  Commissions  of  a  prior 
date.  Ihis  61st  article  of  War,  is  a  transcript  of  the  British  Articles  of 
"War,  and  the  practice  under  it  is  as  above  stated.* 

It  may  be  proper  here  to  explain  what  is  meant  by  a  Commission  of  a 
prior  date  to  that  by  which  an  orficer  is  mustered  in  his  Regiment,Troop, 
or  Company.  An  officer  in  the  British  service,  wishing-  to  excliang-e  with 
anotlier  officer  into  another  Regiment,  obtains  the  consent  and  sanction  of 
his  King,  and  on  which  exciiange  or  transfer  being  effected,  an'  w  com- 
mission issues,  dated  at  the  time  of  the  exchange,  and  the  officer  thus 
transferred  comes  inco  the  Regiment  with  a  Commission  which  makes 
him  the  young-est  officer  of  his  grade  in  his  new  Regiment,  thereby  not 
interfering  with  the  rank,  privileges,  and  rights  of  the  other  officers  of 
the  same  degree,  and  he  only  takes  rank  in  the  Regiment  according  to  his 
new  commission,  by  which  he  is  mustered  in  the  new  corps,  but  as  the 
articles  of  war  declare,  he  may  take  rank  in  ('ourts-martial,  and  in  de- 
tachments, when  composed  of  diff'erent  Corps,  according  to  the  date  of 
his  former  commission,  which  is  his  rank  in  the  army,  operating  in  the 
nature  of  a  lirevet,. 

The  62d  Article  of  Wa'i*,  although  it  says  nothing  about  Brevets,  or 
Commissions  of  a  prior  date,  was  not  framed  with  a  view  of  excluding 
officers  holding  Brevets  or  Commissions  of  a  prior  date  from  rank  and 
command  upon  marches^  guards^  or  in  quarters,  xvhen  different  corps  of 
the  army  shoidd  happen  to  join,  or  do  duty  together  ,-  but  it  was  made 
expressly  to  exclude  officers  of  the  General  Stat!",  who  held  rank  from 
their  staff  employments,  and  especially  the  officers  of  Engineers,  as  it 
will  appear  by  the  63d  article,  which  follows;  and  indeed  the  62d  article 
goes  to  exclude  all  other  officers,  loho  -were  not  on  duty  with  the  de- 
tachments within  the  meaning  of  the  article,  but  the  officer  highest  in 
rank  of  the  line  of  the  army,  marine  corps,  or  militia,  by  cotnmission  there 
on  duty,  should  command  the  ivhole,  and  give  orders  for  tvhatis  needful  to 
the  servre,  unless  other-wise  specially  directed  by  the  President  of  the  Unit- 
ed  States,according  to  the  nature  of  the  case.  Here  the  word  officer  highest 
in  rank  of  the  line  of  the  army,  certainly  was  not  meant  to  exclude  the 
officers  of  the  line  of  the  Army  who  held  Brevets  or  Commissions  of  a 
prior  date  to  those  of  the  Regiment  in  which  they  serve,  as  stated  in 
the  61st  article  :  for,  on  the  contrary,  it  is  declared  in  that  article,  that 
their  Brevets  or  Commissions,  may  take  place  on  Courts-martial,  and 
detachments  when  composed  of  different  corps,  according  to  the  rank 
g-iven  to  them  in  their  brevets,  or  dates  of  their  former  commissions. 
Then  what  is  meant  by  "  Commission  ?"  Certainly  nothing  more  than 
the  comparison  of  rank  by  their  commissions,  brevets,  or  former  com- 
missions. 

From  the  great  variety  of  changes  in  our  military  legislation,  and  from 
the  want  of  precision  and  technicality  in  wording  the  laws,  instances 
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»f  ambiguity  occur,  wliich  alone  can  be  solved  by-military  usage  and! 
custom.  Hence  it  has  been  made  a  question  whether  a  Brevet  is  a 
commission,  because  in  the  61st  article  of  war  brevets  and  former  com- 
miss/07is,  are  mentioned  in  defining-  the  right  of  regimental  officers, 
holding  brevets  or  commissions  of  a  prior  date  to  those  of  the  regiment 
in  which  they  serve,  to  take  rank  both  on  courts-martial  and  on  detach- 
ments, composed  of  different  corps  according  to  their  brevets  or  former 
commissions,  and  in  the  62d  article,  the  expression  by  commismon,  it  is 
contended  by  some,  is  in  contradistinction  to  Brevet.  The  question 
then  naturally  arises,  what  is  a  Brevet  ?  In  solving  this  question,  it  is 
necessary  to  go  to  the  etj^mology  of  tlie  word  brevet,  and  we  shall  find 
it  a  French  word,  signifying  a  commission  in  amihtary  sense,*  and  in  a 
civil  sense,  a  letter  patent — in  the  fomner,  as  Brevet  de  Colonel,  and  in 
the  latter,  as  brevet  dHjivention,  which  is  termed  a  patent  under  our 
system  for  securing  the  right  of  inventors  to  their  inventions.  It  is  not 
common  to  say  brevet  commission,  because  it  would  be  tautology,  yet 
there  is  legal  authority  for  it,  as  it  will  be  made  to  appear  by  referring 
to  the  act  regulating  the  pay  and  emoluments  of  brevet  officers,  ap- 
proved, April  6,  1818  The  very  words  of  the  brevet  also  declare  it  to 
be  a  commission  under  the  signature  of  the  President  of  the  L'nited 
States  and  the  Secretary  of  War.  Here  we  have  both  the  legislative 
and  executive  authorities  for  calling  it  a  commission,-  and  by  an  inspection 
of  a  Brevet,  it  will  be  seen  that  it  has  all  the  formalities  as  to  seals, 
signatures,  &c.  which  are  usually  affixed  to  any  other  military  commis- 
sion whatever.  AVith  these  grave  authorities,  it  must  be  admitted,  that 
a  Brevet  is  a  commission. 

The  commission  is  the  instrument  of  authority,  and  the  date  of  rank, 
with  the  grade,  settles  the  command;  and  this  is  precisely  the  rule  of 
the  British  service.f  For  why  should  a  militia  officer  command,  in 
preference  to  an  officer  of  the  regular  army,  who  might  hold  a  regi- 
mental commission  of  lower  degree  than  the  militia  officer,  but  holding 
at  the  same  time  a  brevet  of  hig'her  degree,  and  that  brevet  conferred, 
too,  for  distinguished  services,  or  long  and  faithful  experience  in  the  line 
of  his  profession.  The  admission  of  such  a  principle  would  be  contrary 
to  reason  and  common  sense. 

In  order  more  clearly  to  elucidate  the  intent  and  meaning  of  the  62d 
article  of  war,  it  is  proper  in  this  place  to  relate  the  causes  and  circum- 
stances which  lead  to  the  enactment  of  the  present  articles  of  war,  in 
the  place  of  those  in  force  previously  thereto.  The  only  material  dif- 
ference in  the  former  and  present  articles  of  war,  is  to  be  found  in  the 
substitution  of  article  62d,  in  the  present,  for  articles  25  and  26,  in  sec- 
tion XIII,  under  the  head  of  ^^  Duties  in  quarters,  garrison,  and  in  the 
feld,"ir  in  the  former  articles  of  war;  and  the  adoption  of  the  63d  arti- 
cle of  war,  which  has  reference  to  the  Corps  of  Engineers.  General 
Deai'born,  who  v/as  at  the  head  of  the  War  Department,  during  the 
administration  of  Mr.  Jefferson,  was  of  opinion,  that  Staff  Officers  ought 
not  to  have  the  right  of  commanding  the  troops,  unless  under  special 
assignment.     The  Corps  of  Engineers  was  first  organized  during  that 

*  See  Quillet  sui-  la  legislation  des  Troupes  Tome  Id  page  194,  264,  &  391. 

See  also  Duaiie's  Military  Dictionary— word  Brevet. 

t  See  Sanniers  Historical  account  of  the  British  army,  pp.  oil,  012. 

t  Sec  aiticlts  25  and  26,  page  29  of  the  Military  Laws. 


administration;  it  was  composed  of  officers  solely,  who  were  considereil 
by  the  Secretary  of  War,  as  forming-  a  part  of  the  Staff  of  the  Army. 
During  this  period  a  dispute  arose  at  West  Point,  about  tlie  command 
of  that  Post,  between  ('olonel  Wilhams,  who  was  commandant  of  the 
Corps  of  Engineers,  and  Captain  George  Izard,  of  the  Artillery, 
afterwards  Major  General  Izard,  who  was  also  stationed  there  with  his 
company.  The  matter  was  referedto  the  Secretary  of  War,  who  deci- 
ded that  the  Officers  of  Engineers  could  not  command  the  Officers  and 
troops  of  the  Line;  and  that  the  Officers  of  the  Line  could  not  com- 
mand the  Officers  of  Engineers,  unless  by  the  special  authority  of  the 
War  Department.  This  decision  was  received  with  great  mortification 
and  dissatisfaction  by  the  Officers  of  the  Corps  of  Engineers ;  the  great- 
er part  of  whom  had  been  transferred  from  the  Line  to  form  the  Corps, 
They  could  not  perceive  by  what  authority,  or  rule,  the  Secretary  of 
War  could  deprive  them  of  their  lawful  prerogatives  They  addressed 
a  memorial  to  the  President  of  the  United  States,*  appealing  to  his  sense 
of  justice  from  the  decision  of  the  Secretary  of  War,  which  decision 
they  conceived,  materially  affected  their  standing  in  the  Army,  and 
abridged  their  just  rights.  No  answer  was  made  to  the  memorial. 
The  claim  of  the  officers  of  Engineers,  founded  in  justice  and  in  law, 
could  not  be  well  set  aside.  It  is  a  principle  of  Government  to  sustain 
its  ministers  in  their  decisions  and  acts — it  would  not  therefore  do  to 
put  the  Secretary  in  the  wrong.  The  Corps  of  Engineers,  m  this  di- 
lemma, felt  their  situatio!  to  be  very  embarrasing  and  unpleasant  — 
They  complained  that  they  had  been  unfairly  dealt  with,  inasmuch,  as 
had  they  been  previously  made  acquainted  with  the  decision  of  the 
Secretary  of  ^'>  ar,  they  would  not  have  left  their  Regiments  in  the 
Line.  It  was  evident,  however,  that  had  the  matter  in  dispute  been 
submitted  to  the  decision  of  a  General  Court-Martial,  that  such  a  tribu- 
nal, acting  under  the  solemnity  of  an  oath,  and  under  the  then  existing 
law,  would  have  sustained  the  Officers  of  Engineers  in  their  just  pre- 
tensions ;  and  that  the  opinion  of  the  Secretary  of  War,  would  have  had 
no  binding  effect  on  their  decision.  The  whole  Corps  had  at  length 
clete  mined  to  resign  their  Commissions.  Colonel  Williams  and  Ma- 
jor W  idsworth,  the  oiih  field  Officers  then  in  the  Corps,  didactually 
resign  In  this  state  of  things,  a  letter  was  written  to  Colonel  Williams 
by  General  Wilkinson,  with  the  approbation  of  the  War  Department, 
inviting  him  to  return  to  the  Command  of  the  Corps,  which  letter  was 
accompanied  with  a  project  of  a  Central  Order,  containing  the  princi- 
ples and  nearly  the  same  flattering  expressions  as  those  contained  ia 
the  63d  article  of  the  present  articles  of  War,  with  regard  to  the  func- 
tions, rights  and  privileges  of  the  Engineers  ;  and,  imder  this  invitation 
Colonel  Williams  resumed  the  Command  of  the  Corps.  The  63d 
Article  of  War  is  in  these  words :  "  The  functions  of  the  Engi- 
neers being  generally  confined  to  the  most  elevated  branch  of 
IMilitaiy  science,  they  are  not  to  assume,  nor  are  they  subject  to  be 
ordered  on  any  duty  beyond  the  line  of  their  immediate  profession, 
except  by  the  special  order  of  the  President  of  the  United  States,-"  which 
exception  was  to  enable  the  President  to  put  the  Officers  of  Engineers 
in  command  of  the  Troops,wheneverhe  should  judg-e  proper,  and  assign 
them  to  the  command  of  Fortresses,  Districts,  or  even  Armies,  if  their 
talents  and  qualifications  were  such  as  fitted  them  for  such  commands 


See  theremonstiTOiceof  the  Officers  of  the  corps  ofEngineei's. 
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Lq  the  former  articles  of  ^^'^ar,  article  26,  which  is  now  superseded  by 
the  62d  article,  the  command  was  g-iven  •'  to  the  eldest  officer,,  ivitfwiit 
respect  to  Cor/>5,"*  including-,  of  course,  the  officers  of  the  Corps  of  En- 
gineers 

I  he  reason  which  General  Dearborn  assigned  for  excluding  the 
officers  of  the  staff' from  conmiand  was,  that  as  they  generally  held  high 
rank,  both  in  the  regular  arnij  and  in  the  militia,  as  well  as  from  the 
inherent  disposition  of  those  possessing  military  rank  to  command,  they 
would  assume  the  command  when  emj)loyed  with  the  troops  on  Uiarches 
or  in  quarters,  when  they  should  find  themselves  the  highest  in  com- 
mission, and  thereby  neglect  the  important  duties  which  might  be 
assigned  them  as  staff  officers  ;  such  an  occurrence  having  taken  place 
in  the  Revolutionary  Army,  to  the  great  detriment  of  the  public  service; 
but  there  was  no  objection  to  staff  officers  conimanding,  when  specially 
assigned  by  the  President,  according  to  the  nature  of  the  case.  Al!  this 
relates  to  the  taking  of  comniand,  which  clearly  excludes  staffi  officers, 
as  not  being  of  the  line  of  the  army.  But  other  officers  of  the  line  of  the 
ttrmif  ;  or,  ^Marines  having  brevets  or  commissions  of  prior  date  to  those 
»f  the  Regiment  in  xvhich  they  serve,  may,  on  the  meeting  of  different 
Corps  of  the  army,  if  the  hig-hest  in  rank  by  their  brevets  or  former 
commissions,  assume  the  command  of  the  whole.  The  62d  article  of 
war  applies  with  equal  force  and  propriety  to  General  Officers  of  the 
line  of  the  army,  as  it  does  to  regimental,  officers;  for,  if  two  Brigadier 
Generals  were  marching  to  a  given  point  with  their  brigades,  and 
should  meet  on  the  march,  or  should  enc;  mp  together,  or  should  enter 
into  quarters  in  the  same  town,  or  fortified  place,  the  elder  of  ihe  Brig- 
adiers would  take  command,  but  if  the  junior  Brig-adier  held  a  brevet 
of  a  prior  date,  or  should  hold  the  brevet  of  Major  General  being  of  the 
line  of  the  army  he  would  have  the  rigiit  to  command  under  the  62d. 
article,  because  he  would  be  there  on  diity,  and  he  would  be  the  officer 
highest  in  rank,  not  of  the  staff  but  of  the  line  of  the  •cirmy.  In  the  for- 
mation of  an  army  for  a  particular  pm'pose,  say  eight  or  ten  Brigades 
composed  this  army,  and  the  Brigadiers  held  brevet  rank  of  Major 
Generals,  they  would,  in  ordinary  cases,  in  the  assignment  of  commands, 
be  distributed  to  Brigades  according  to  their  rank  as  Bngadiers,  but  if, 
in  the  course  of  the  campaign,  there  should  be  casualties  among  the 
higher  officers,  so  as  to  render  one  of  these  Brigadiers  having  a  brevet 
the  Idghest  in  rank  present  on  duty,  he  would  have  a  right  to  assume  the 
command  of  the  army  under  the  62d  article  of  war,  because  he  would 
then  be  the  highest  in  rank  of  the  line  of  the  army  on  duty  ivith  the  ai^mt^ 
composed  of  different  corps  ;  but  if  there  were  present  a  Quarter  Master 
General,  with  the  rank  of  Major  General,  or  a  Chief  Engineer  with  the 
rank  of  Major  General,  and  both  superior  in  rank  to  the  Brevet  Major 
General  of  the  line  of  the  army,  under  the  62d  article  of  war,  neither 
the  Quarter  Master  General,  nor  the  Chief  Engineer  could  succeed  to 
the  command,  they  not  being  of  ihe  line  of  the  army ,-  but  the  Brigadier 
having  the  highest  brevet  would  be  entitled  to  command,  iinless  the 
JPresident  had  othertvise  specially  directed,  according  to  the  nature  of  the 
case.  This  distinction  is  very  evident,  and  agrees  with  the  words  as 
well  as  the  intention  of  the  62d  article  of  war,  for  it  is  only  upon  marches, 
guards,  or  in  quarters,that  different  corps  of  the  ar^ry  happen  to  join  and, 
to  do  duty  together,  and  it  is  only  then  when  brought  together,  that  the 

♦  See  article  26,  section  12^  old  articles  of  War,  paje  29  of  Uio  Miiiiaiy  Laws. 
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brevet  rank  lakes  efTect,  as  it  regards  other  officers  ;  at  all  other  th-nes 
officers  command  according-  to  the  extent  of  the  commands  assigned 
to  them,  if  General  officers;  if  Regimental  officers,  according  to  the  com- 
missions by  vvliich  they  are  mustered  in  their  own  corps,  so  that  in  the 
very  act  of  coming  in  contact  of  troops  of  different  corps,  the  officers, 
with  n  gard  to  each  other,  must  take  rank  and  precedence  according  to 
their  highest  rank,  whether  by  brevet  or  otherwise,  and  there  is  nothing 
in  the  articles  of  war  to  justify  a  different  construction  or  conclusion. 

It  may  be  proper  here,  to  give  a  definition  of  the  expression  of  "  the 
line  of  the  armi/."  'I  he  line  of  the  army  is  c?5mposed  of  divisions  com- 
inanded  by  Major  Generals,  of  Brigades  commanded  by  Brigadier 
Generals,  of  Regiments  commanded  by  Colonels,  of  Battalions  and 
squadrons  commanded  by  Field  Officers,  of  Companies  and  Troops 
commanded  by  Captains,  and  of  Platoons  commanded  by  subalterns, 
These  are  the  divisions  and  sub-divisions  of  an  army  in  line,  and  the 
several  officers  commanding  them  are  officers  of  the  line  of  the  arwT/. 
The  officers  who  are  not  of  the  line  of  the  army,  are  those  serving  in  the 
staff,  as  Quarter  Masters  Geiieral,  and  their  assistants  and  deputies;  In- 
spectors General,  Adjutants  General,  Engineers,  and  Topographical 
Engineers,  Commissaries  of  Subsistance,  and  the  like,  who  have  all 
raiik  in  the  army,  but  not  in  the  line  of  the  army,  and  the  rank  of  such 
staff  officers  is  effectual  in  their  own  Departments,  and  in  all  Councils, 
in  which  they  may  be  called,  and  they  may,  by  special  direction  of  the 
President,  be  assigned  to  commands  in  the  line  of  the  army,  or  of  dis- 
tricts, posts,  &c.  as  inferred  from  the  last  sentence  in  the  62d  article 
ef  war,  "  according  to  the  nature  of  the  case** 

The  officers  of  the  staff,  and  brevet  officers,  cannot  be  deprived  of  the 
precedence  which  their  rank  and  dates  of  their  commissions  give  them, 
for  if  they  are  employed  at  all,  they  must  be  employed  with  their  pro- 
per rank.  Thus  if  they  are  detailed  for  duty  on  General  Courts  Mar- 
tial, they  must  take  their  places  according-  to  their  rank  and  the  dates 
of  their  commissions  ;  for  all  that  is  requisite  to  constitute  a  General 
Court  Martial  is,  for  the  proper  authority  to  order  any  inimber  of  com' 
missioned  officers  from  five  to  thirteen*  to  assemble  to  try  any  prisoners 
that  may  be  brought  before  them;  and,  to  be  a  member  of  a  Court 
Martial,  it  is  requisite  such  member  should  hold  a  commission,  that  is, 
be  a  commissioned  officer;  and  the  members  must  take  their  places  according 
to  their  rank,  and  in  giving  their  votes  are  to  begin  -with  the  youngest  in 
commission;-\  so  that  if  officers  of  the  staff,  or  officers  having  brevet 
rank  only,  shall  be  detailed  for  any  duty,  whether  as  members  of  Courts 
Martial,  Courts  of  Inquiry,  =  ouncils  of  War,  or  Boards  of  administration, 
©r  for  the  command  of  troops,  either  in  whole  or  in  detachments,  they 
must  take  rank  according  to  the  highest  commissions  with  which  they 
may  be  invested.  But  they  cannot  assmne,  as  a  matter  of  riglit,  any 
command  in  the  line  of  the  army,  unless  specially  assig-ned  thereto  ;  still 
they  cannot  be  commanded  by  officers  of  inferior  degree,  nor  are  they 
subject  to  any  orders  except  the  orders  of  those  under  whom  they  are 
legally  placed.  They  are  to  receive  all  the  honors  to  which  their  rank 
in  the  army  would  respectively  entitle  them.  Thus,  it  is  evident  that  a 
brevet  is  a  commission  of  as  high  a  character  as  any  other  conferred, 
and  the  possessor  of  it,  if  he  act  at  all  out  of  his  own  particular    Kegi- 


»  Secartifieof  War64. 
•f;  See  article  of  War  72. 
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taent  or  Corps,  must  take  rank  and  command  according"  to  the  degree 
and  date  o.'his  comniission.  It  is  not  a  mere  honorary  distinction,  but 
has  authorit}',  as  set  forth  in  the  very  lang-uag-e  of  tiie  commission 
wherein  the  President  charg"es  all  officers  and  soldiers  to  be  obedient 
to  his  (the  brevet  officers'  orders,  according-  to  his  rank  ;  and  that  he  is 
to  follow  and  obey  such  orders  and  directions  as  he  shall  receive  from 
his  superior  officers.  Military  rank  and  an  elig'ibUity  to  command,  says 
the  illustrious  Washing'ton,  are  ideas  wliich  cannot  be  separated;  take 
away  the  latter,  and  the  former  becomes  an  unmeaning-  sound.* 

In  determining- a  question  hke  the  above,  which  has  been  involved 
in  doubt  and  obscurity  by  the  variety  of  opinions  expressed  by  ditierent 
persons,  most  of  whom  are  interested,  it  would  appear  that  the  practice 
of  oiher  armies,  in  all  cases  not  provided  for  in  (mr  own,  is  the  best 
standard  by  which  to  form  our  notions.-j"  Indeed,  the  act  of  Congress  of 
the  10th  of  April,  1806,  For  establishing-  rules  and  articles  for  the  go- 
roerjiraent  of  the  Armies  of  the  United  iiSVa^es,  commonly  called  the  arti- 
cles of  war,  strong-ly  inculcates  this  principle,  by  declaring  that  if  any 
doubts  shall  arise  whicli  are  not  explained  by  the  said  articles  then  the 
decision  is  to  be  made  according-  to  the  custom  of  war  in  like  cases.^: 

NOTES  AND  ILLUSTRATIONS. 

Note  1.  The  following-  are  the  regulations  with  regard  to  command 
and  rank  of  officers  in  the  British  service  ''  all  commands  in  the  regular 
forces  fall  to  the  eldest  officers  in  the  same  circumstances,  \vhether  as 
Cavalry,  Artillery,  Engineers^  or  Infantry.  In  case  two  commissions  of 
the  same  date  interfere,  a  retrospect  is  to  be  had  to  former  commis- 
sions" 

"When  Corps  join,  either  in  Camp,  Garrison,  or  quarters,  the  eldest 
officer,  whether  by  brevet  or  othertvise,  is  to  command  tlie  whole." 

See  General  Reg-ulations  and  orders  for  the  British  army.  Adjutant 
General's  office.  Horse  guards,  12th  August,  1811,  Page  4. 

Note  2.  There  are  several  descriptions  of  rank  in  the  American 
Army,  as, 

1st.     Regimental  rank,  or  rank  in  particular  regiments  or  corps. 

2d.  Lineal  rank,  or  rank  in  the  line  of  the  army — this  rank  belongs 
to  such  officers  as  command  Divisions,  Brigades,  Regiments,  Battahons, 
Squadrons,  and  Companies,  including- the  Brevets  they  may  hold. 

3d.  Staff  rank,  or  rank  in  Departments  or  Corps,  that  do  not  enter 
the  line,  and  are  attached  to  the  staff  as  Engineers,  Topographical 
Engineers,  Quarter  Masters,  Commissaries,  and  the  like. 

4th.  Army  rank,  or  rank  in  the  Army,  includes  all  the  above  des- 
criptions of  rank,  as  every  commission,  whether  brevet  or  otherwise, 
conttrring  rank  in  the  army,  is  general,  or  army  rank — it  is  by  this  gen- 
eral rank  that  officers  are  to  take  precedence,  but  the  right  to  command 
the  troops  in  the  American  service,  is  limited  as  above — all  officers 
havmg  mditary  rank  are  eligible  to  command,  but  all  officers  cannot, 
as  a  matter  of  right,  assume    the   command  of  the  troops,  unless  they 

*  See  the  letter  of  Genei-al  Washington,  dated  August  11,  1789,  to  Generals  ^ya)  ue  and 
Invine,on  the  subject  of  breve  rank.  Kogers'Amerivan  Biography.page  323,puhUslied  1824. 
+  See  article  of  War  69. 
%  SeearticIeofWar  fio. 


8 

Iteloug:  to  the  line  of  the  army,  as  specified  In  the  62d  article  of  \Vsif, 

The  classes  of  officers  in  the  American  service  may  be  arranged  as 
follows : 

1st.   General  Officers,  who  command  the  troops. 

2d.  General  Staff  Officers,  who  superintend  the  administrative 
branches  of  the  service,  and  wlio  have  no  direct  authority  over  the 
troops 

3d.       Field  Officers  of  Reg-iments  and  Corps. 

4th      The  Commissioned  staff  of  Reg-iments  and  Corps. 

5tn.     The  Commissioned  officers  of  Companies 

6th.     The  Non-Commissioned  staff  of  Reg-iments  and  Corps. 

7th.     The  Non-v/ommission€d  officers. 

A  Comparison  of  the  old  and  new  Articles  of  TVar,  having  re* 
ference  to  rank  and  command,  and  a/iplicable  to  the  subject 
under  consideration* 

Articles  of  War  as   published  byj      Articles  of  War,  as  contained  in 

the  act  of  Cong-ress,  passed  April 
10,   1806 


order  of  Cong-ress,    September  20, 
1776 

Section  XIII. 

of  duties  in  Quarters,  in  Garri 
son,  or  in  the  field. 

Ahticlb  24. 

Officers  having-  brevets  or  com- 


At'ticle  61. 

Officers  having-  brevets  or  com- 
missions of  a  prior  date  to  those  of  missions  of  a  prior  date  to  those  of 
the  regiment  in  which  they  notv  the  regiment  in  which  they  serve, 
serve,  may  take  place  in  Courts-  may  take  place  in  Courts  Martial 
martial  and  on  Detachments,  when  and  on  detachments,  when  compo- 
composed  of  sufficient  Corps,  ac-  sed  of  different  Corps,  according  to 
cording  to  the  ranks  g-iven  them  in  the  rank  g-iven  them  in  their  Bre- 
their  brevets,  or  dates  of  their  for-  vets,  or  date  of  their  former  com- 
mer  commissions,  but  in  the  regi-  missions,  but  in  the  Regiment, 
ment,  troop  of  company,  to  which  troop,  or  company,  to  which  stich 
such  brevet  officers  and  those  -who  officers  belong,  tliey  shall  do  duty 
have  commissions  of  a  prior  date,  do  and  take  rank,  both  in  Courts-mar- 
belong,  they  shall  do  duty,  and  tial,  and  on  Detachments  which 
take  rank  both  tjn  f'ouris-mai'tial  shall  be  composed  only  of  their 
smdon  detachments,  which  shall  be  own  Corps,  according  to  the  com- 
composed  only  of  their  own  Corps,  missions  by  which  they  are  muster 
according"  to  the  commissions  by  ed  in  said  i;orps. 
which  they  are  mustered  in  the  said 
Corps. 

Article  25.  Auticle  62. 

If,  upon  marches,  guards,  or  in  If  upon  marches,  guards,  or  ia 
quarters,  different  corps  shall  hap-  quarters,  different  Corps  of  the 
pen  to  join  or  do  duty  togelher,the  army  shall  happen  to  join,  or  do 
eldest  officer  by  commission  there,!  duty  together,  the  officer  highest 
on  duty,  or  in  quarters,  shall  cum-'  in  rank,  of  the  line  of  the  army, 
mand  the  whole,  and  g-ive  out  or-|  Marine  Corps,  or  Militia,  by  com- 


9 


ders  for  wluit  Is  needful  to  the  ser- 
vice, reg-ard  being-  alvviiys  hud  to 
the  several  ranks  of  those  corps, 
and  tiie  posts  they  usually  occupy. 

Article  -26. 

And  in  like  manner  also,  if  any 
reg'iinents  of  horse  afoot,  shall  liap'- 
pcn  to  march  with,  or  be  encainp- 
ed,  or  quaitered  wiili  any  bodies 
or  detachments  of  other  troops  in 
the  service  of  the  United  States, 
the  eldest  officer  without  respect 
to  corps,  shall  take  upon  him  the 
commajid  of  the  whole,  and  g-ive  j 
the  necessary  orders  for  the  ser- 1 
vice. 


mission  there,  on  dut}-,  or  in  quar* 
ters,  shall  command  the  whole  and 
g'ive  orders  for  what  is  needful  to 
the  service,  unless  otherwise  spe- 
cially directed  by  the  President  of 
the  United  States,  according'  to  the 
nature  of  the  case. 


MEMOillAL 

OF  THE  OFFICERS  OF  THE  CORPS  OF  ENGINEERS. 

West  Point,  30th  November,  1804. 
To  the  President  of  the  United  States. 
Sir: 

The  Tindersig-ned  Commissioned  Officers  of  the  Corps  of  Engineers, 
in  the  service  of  the  United  States,  beg"  leave  to  appeal  to  your  sense 
of  justice  from  a  decision  of  the  Secretiiry  of  War,  materially  affecting- 
our  standing-  in  the  army  and  abridg-ing-  our  just  rights. 

By  the  25th  and  26th  articles  of  tlie  13th  Section  of  the  Rules  and 
Articles  of  W^ar  it  is  enacted  as  follows  ;  viz  : 

"  Art.  25th.  If  upon  Marches,  Guards,  or  in  Quarters,  different  Corps 
"  shall  happen  to  join,  or  do  duty  together,  the  eldest  officer  by  com- 
*'  mission  there,  on  duty,  or  in  quarters,  shall  command  the  whole,  and 
"  give  out  orders  for  wliat  is  needful  to  the  service,  regard  being  al- 
"  ways  had  to  the  several  Ranks  of  those  Corps,  and  the  posts  they 
*'  usually  occupy 

"  Art.  26th.  And  In  like  manner  also,  if  any  Regiments,  Troops,  or 
"  Detachments,  of  Horse  or  Foot,  shall  happen  to  march  with  or  be 
**  encamped  or  quartered  with,  any  bodies  or  detachments  of  other 
**  Troops  in  the  service  of  the  United  States,  the  eldest  officer  without 
"  respect  to  corps  shall  take  upon  him  the  command  of  the  whole,  and 
"  give  the  necessary  orders  to  the  service. 

Notwithstanding  which,  the  Secretary  of  War  has  decided  "  that  no 
Officer,  ('adet  or  Soldier,  of  the  Corps  of  Engineers,  shall  be  subject  to 
the  orders  of  any  officer  of  any  other  Corps  ;  but  subject  to  the  orders 
of  the  President  only  ;  or,  when  in  actual  sen'ice,  to  the  orders  of  the 
commanding  General,  (and)  no  officer  of  Engineers  shall,  under  any 
circumstances,  command  any  officer,  or  any  Troops  of  any  other  Corps, 
except  by  special  order  of  the  President — This  last  clause  has  since 
been  qualified,  so  as  to  admit  that,  in  time  of  war,  it  may  be  expedient 
to  relax  the  principle,  on  condition  of  its  being  acceptable  to  the  offi-^ 
cers  of  the  Corps. 
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The  fore^oin,^  decision  seems  to  us  as  contrary  to  true  pollcj^  as  to 
"the  Articles  of  our  Military  Code  above  quoted.     It  mig-ht  be  tedious, 
and,  perhaps,  trespass  upon  your  time,  to  enter  into  a  detailed  consid- 
eration of  the  inconveniences  which  will  flow  in  actual  service,  as  well 
from  our  being-  exempt  from  the  command  of  all  superior  officers  except 
the  General  in  Chief,  as  fi-om  our  being-  deprived  of  the  rig-ht  to  com- 
mand our  inferiors  in  rank ;  we  shall  content  ourselves  at  present  with 
mentioning- that  in  many  instances  it  must  be  impossible  for  us  to  dis- 
charge promptly  the  duties  exacted  of  us,  if  we  be  debarred  the  im- 
mediate control  and  direction  of  the  officers  and  men  on  whose  manuel 
operations  the  execution  of  the  particular  service  may  depend  :  if  the 
decision  be  persisted  in,  vre  shall  appear  degraded  and  contemptible 
in  the  eyes  of  the  rest  of  tl\e  army  ;  shall  be  exposed  to  many  personal 
inconveniences  and  mortifications,  from  which  will  ensue  murmvu'ings 
and  disg-usts  ;  our  ambition  will  be  stifled,  and  the  corps  finally  ruined. 
On  the  other  hand,  if  we   should  be  left  exempt  from  the  control  of 
all  oflicers,  except  the  Commanding  General,  that  spirit  of  contradic- 
tion, of  which  all  men  have  more  or  less,  would  doubtless  in  many  in- 
stances forbid  a  cordial  co-operation  with  officers  in  conjunction  with 
whom  we  might  be  called  to   act;    and  a   door  thus  be   left  open  of 
mutually  throwing-  the  blame  upon  each  other  in  cases  of  ill  success. 

It  follows  from  the  decision  of  the  Secretary  of  War,  that  the  pow- 
er is  reserved  to  the  President  of  conferring  and  revoking  at  pleasure 
the  right  of  the  officers  of  the  L'orps  of  Engineers  to  command.  Such 
a  power,  in  its  nature  arbitrary,  and  capable  of  being  misused,  ought, 
we  humbly  conceive,  according  to  the  genius  of  ovu*  government,  to 
depend  upon  some  known  law,  and  not  be  deduced  from  considerations 
of  expediency  alone,  however  cogent.  We  can  see  nothing  in  the 
act  by  which  the  raising  of  our  corps  was  authorized,  conferring  such  a 
power;  nor  from  which  it  can  justly  be  inferred,  that  it  was  the  inten- 
tion of  Congress  to  place  us  upon  a  different  footing,  in  point  of  rank, 
from  the  rest  of  the  army. 

The  tenor  of  our  commissions  is  the  same  as  of  the  officers  of  the 
other  corps  of  the  army ;  whereby  all  officers  and  soldiers  xinder  our 
command  are  strictly  charged  and  required  to  be  obedient  to  our  or- 
ders, according  to  our  respective  grades,  and  we  are  admonished  to 
observe  and  follow  such  orders  and  directions  from  time  to  time  as  we 
shall  receive  from  the  President  of  the  United  States  of  America,  or 
the  General,  or  other  superior  officer  set  over  iis^  according  to  the  rules 
and  discipline  of  War;  which  seems  to  us  to  be  irreconcileable  with 
the  supposition,  that  it  was  originally  intended  no  officer  or  soldier  of 
any  other  corps  should  ever  be  placed  under  our  orders,  and  that  we 
were  to  be  subject  exclusively  to  the  orders  of  the  President  and  the 
commanding  General,  more  especially  when  it  is  considered  that  our 
Corps  originallv,  and  when  these  commissions  were  granted,  consisted 
only  of  commissioned  officers  and  cadets,  without  any  private  men  ©r 
soldiers. 

Some  of  us  have  been  transferedto  the  Engineers  from  other  corps, 
before  this  principle  was  promulgated  and  without  any  intimation  pre- 
viously given,  that  such  a  principle  had  been  adopted  INow  that  they 
find  themselves  deprived  in  fact  of  all  rank  and  authority,  by  the  deci- 
sion of  the  Secretary  of  War,  they  feel  that  they  have  not  been  fairly^ 
treated  ;  since,  had  they  previously  known  the  conditions,  they  could, 
not  have  consented  to  the  transfer. 
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We  have  hitherto  scnipulously  foreborne  any  attempts  to  bring  the 
decision  of  this  question  before  a  Court  Martial.  It  must  be  obvious, 
nevertheless,  that  tl\e  opinion  of  the  Secretary  of  War  coukl  have  no 
binding'  authority  upon  such  a  tribunal,  acting"  under  the  obhg-ation  of 
an  oath  ;  and  that  its  determination  might  be  in  favour  of  our  preten- 
tions. It  is  not  d  fficult  to  foresee  the  confusion,  the  contentions,  and 
the  evils,  which  such  a  state  of  things  would  give  birth  to  ;  it  is  suffi- 
cient for  us  barely  to  glance  at  them. 

On  the  whole,  we  feel  persuaded,  that  the  decision  has  been  hastily 
adopted,  without  a  full  consideration  of  all  its  bearings  and  conse- 
quences, and  without  a  due  regard  to  the  real  merits  of  the  case  ;  we 
therefore  confidently  flatter  ourselves,  that,  after  serious  examination, 
it  cannot  receive  your  sanction. 

With  sentiments  of  profound  respect, 
We  subscribe  ourselves. 

Your  very  obedient  servant?. 

[Signed,]  DECIUS  AVADSWORTH, 

Major  of  Engineers. 
WILLIAM   A.  BARROW, 
Captain  of  Engineers, 
JAMES  WILSON, 
First  Lieut,  of  Engineers, 
ALEXANDER  MACOMB,  Jr. 

First  Lieut,  of  Engineers. 
WALKER  K.  AR^MSTEAD, 
Second  Lieut,  of  Engineers, 
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YoYiw  of  a  Toiwiwissiow. 


OF  THE  UNITED  STATES  OF  AMERICA, 

To  all  ivho  shall  see  these  presents,  greeting  .• 

KNOW  YE,  that  reposing- special  trust  and  confidence  in  the  pat- 
riotism, valor,  fidelity,  and  abilities  of »  I  have 

nominated,  and  by  a"nd  with  the  advice  and  consent  of  the  Senate,  do 

appoint  him in  the  service  of  the  United  States,  to  rank 

as  such  from  the day  of ,  eighteen  hundred  and . 

He  is  therefore  carefvdly  anddilig-ently  to  discharge  the  duty  of 

by  doing"  and  performing-  all  manner  of  thing's  thereunto  belonging.— - 
And  1  do  strictly  charge  and  require  all  officers  and  soldiers,  under  his 

command,  to  be  obedient  to  his  orders   as and  he  is  to 

observe  and  follow  such  orders  and  directions  from  time  to  time  as  he 
shall  receive  from  me  or  the  future  President  of  the  United  States  of 
America,  in  the  General,  or  other  superior  officers  set  over  him,  ac- 
cording to  the  rules  and  discipline  of  war.  This  Commission  to  continue 
in  force  during  the  pleasure  of  the  President  of  the  United  States  for 
the  time  being. 

Given  under  my  hand,  at  the  City  of  Washington, 

tliis day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and , 

and  in  the  year  of  the  Independence 


Sael  of  the 
War  Office. 


of  the  United  States. 


By  the  President, 


JxVMES  MADISON. 


JAMES  MONROE,  Secretary  of-  War. 


■■^ 
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ToYiw  of  a  TjYeTet. 


'.n^iHxxt 


OF  THE  UNITED   STATES  OF  AMERICA. 

To  all  ivho  shall  see  these  iiresents,  greet ing: 

KNOW  YE,  That    I   do    hereby   confer   on of  the 

Army  of  the  United  States,  by  and  with  the  advice  and  consent  of  the 

Senate,  the  rank  of ,  by  Brevet,  in  said  Army,  to  rank  as 

such  from   the day  of ,  in  the  year  of  our  Lord 

one  thousand    eig'ht  hundred   and .  for  having",  by  his  skill 

and  valor,  defeated,  with  inferior  numbers,  a  numerous  and  well  ap- 
pointed  army   of  the  enemy   in   the  battle  of And  1  do 

strictly  charge  and  require  all  officers  and  soldiers  under  his  command 
to  obey  and  respect  him  accordingly  :  and  he  is  to  observe  and  follow 
such  orders  and  directions,  from  time  to  time,  as  he  shall  receive  from 
me.  or  the  future  President  of  the  United  States  of  America,  and  other 
officers  set  over  him,  according  to  law,  and  the  rules  and  discipline  of 
War.  This  Commission  to  continue  in  force  during-  the  pleasure  of  the 
President  of  the  United  States  for  the  time  being- 

***+++=M=i=**=w=w=****     Given  under  my  hand,  at  the  City  of  Washington, 

I       Seal  of  the     I  *^^^^  ^^^   °^  ".'  ^"    *^^    J"^^^'    °^ 

i      War  office.    1  our  Lord  one  thousand  eight  hundred  and 

f*:^^ow=icM.^*,HowJr  twenty-four,  and    in  the   forty-eighth   year 

of  the  Independence  of  the  United  States. 

By  the  President, 

JAMES  MONROE. 
J.  C.  CALHOUN,  Secretary  of  War. 
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*'  Head  Quahters,  Tappaw,  August  11,  1780. 

**  Gentlemen^ 

*'  1  cannot  but  premise  my  answer  to  your  letter  of  yesterday,  by 
observing-  tliat  tlie  refusal  of  the  Colonels  and  Lieutenant  Colonels  of 
your  Line,  to  comply  with  my  request  for  stating-,  in  writing",  their  mo- 
tives to  tl\e  part  they  liave  taken  in  the  affair  of  Major  Macpherson,  is 
to  me  as  extraordinary  as  unexpected.  I  assure  you  1  had  not  the 
least  idea  there  could  have  been  any  difficulty  in  the  m.atter,  and  had  no 
other  reason  for  desiring"  it  than  that  which  I  assig-ned  to  you,  to  pre- 
vent a  possibility  of  misrepresentation. 

*'  Thoug"h  I  consider  tiie  conduct  of  the  gentlemen  concerned  as  ex- 
tremely exceptionable,  in  every  point  of  view  yet,  as  I  attribute  it  to 
misrepresentation,  as  I  have  a  g-ood  opinion  of  their  intentions,  and  the 
hig-hest  sense  of  their  patriotism,  their  zeal  for  the  service,  their  ta- 
lents and  merit,  as  I  should  esteem  their  resignation  an  injury  to  the 
Army,  not  only  by  the  loss  of  so  many  good  officers,  but  by  de- 
ranging a  very  valuable  corps  of  troops,  as  I  wish  the  motives  to  the 
step  I  have  taken  to  be  well  understood  by  them,  1  shall  recapitulate 
the  substance  of  the  conversation  which  passed  between  us  at  our  in- 
terview, and  request  you  once  more  to  call  their  attention  to  it.  before 
they  come  to  a  final  determination.  I  wish  them  to  be  assured  that  on 
the  appointment  of  Major  Macpherson  I  did  not  imagine  it  could  by 
any  construction,  be  deemed  injurious  to  their  rights,  or  prejudicial  to 
their  honor,  and  that  they  cannot  be  more  tender  of  both,  themselves, 
than  I  have  been,  and  ever  sliould  be.  That  though  1  have  the  best 
opinion  of  that  gentleman's  qualifications,  the  choice  of  him  was  not 
founded  on  any  preference  derogatory  to  them ;  that  from  the  fullest 
information  of  the  practice  of  all  other  armies,  I  was  convinced  the 
appointment  was  agreeable  to  military  rule ;  that  it  appeared  to  me, 
by  the  articles  of  war,  and  repeated  resolutions  of  Congress,  to  be 
agreeable  to  our  own  Constitution ;  that  the  estimation  in  which  Mr. 
Macpherson  seemed  to  be  held  by  the  whole  Pennsylvania  Line;  the 
former  application  of  some  of  the  officers  to  me  in  his  behalf;  the  sa- 
crifice he  made  to  his  principles,  by  quitting  a  service  in  which  he  had 
a  handsome  existence  ;  his  being  a  native  of  the  same  State,  and  a  man 
of  acknowledg'ed  capacity  and  worth,  left  me  no  doubt  that  the  officers 
of  your  Line  would,  with  pleasure,  see  him  placed  in  a  situation  which 
would  enable  him  to  be  useful  to  the  public,  und  to  do  credit  to 
himself. 

"  A  command  in  the  light  corps  offered  itself  as  an  unexceptionable 
mode  for  answering- this  ])urpose.  Corps,  formed  by  detachments,  are 
the  usual  metliod  in  which  brevet  officers  are  employed,  as  they  cannot 
be  introduced  into  regiments  without  displacing  other  officers,  or  vio- 
lating the  right  of  succession,  both  of  which  are  justly  deemed  inju- 
rious in  every  service.  Ikit  the  reasoning*  is  new,  by  which  the  em- 
ploying such  officers,  in  detached  corps,  is  made  an  infring'ement  of  the 
rights  of  Regimental  Officers.  JMiUtary  rank,  and  an  eligibility  to  mili- 
tary command,  are  ideas  ivhich  cannot  be  separated.  Take  atvay  the 
latter  and  the  former  becomes  a7i  itnmeanimr  sound.  The  principle 
being  admitted,  would,  in  our  army,  degrade  many  officers  who  have 
every  claim  to  the  consideration  of  their  country,  and  to  the  justice  of 
their  fellow  soldiers,  some  of  whom  have  been  in  the  army  since  the 
commencement  of  the  war  ;  have  relinquished  regimental  stations,  by 
which,  in  the  natural  course  of  succession,  they  would  have  been  higher 
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in  rank  than  they  now  are;  have  made  as  great  sacrifices  as  many  others^ 
and  yield  to  none  in  merit  or  in  useful  service.  To  wish  to  exclude 
them  from  the  most  essenviul  privileg-e  of  an  officer,  is  alike  inconsistent 
with  justice  and  generosity  ;  and,  on  cooler  reflection,  the  liberality  of 
sentiments,  which  I  believe  the  gentlemen  concerned  to  possess,  will 
not  sufler  them  to  persist  in  such  a  design. 

"  The  practice^  in  other  armies,  in  all  cases  not  erpresslif  provided 
for,  is  the  best  standard /)i/ which  ive  can  J'orm  our  notions,  and  it  xvould 
have  obviated  many  difficulties  if  it  had  been  better  known  or  more 
attended  to.  If  particular  officers  are  to  depart  from  that,  and  set  up 
new  distinctions,  as  it  suits  their  interest  or  fancy,  there  is  an  end  to  all 
order  and  subordination.  Every  thing-  is  set  affoat  upon  the  precarious 
footing  of  as  many  different  opinions  as  there  are  individuals  that  com- 
pose the  arm)\  It  is  too  notorious  to  be  denied,  that  the  practice  of 
other  ai'mies,  (not  less  than  our  own)  warrants  the  appointment  of  Major 
Macpherson  to  his  present  command.  I  undei'stood,  however,  from 
you,  g'entlemen,  that  a  line  has  been  drawn,  and  applied  to  the  present- 
case,  between  temporary  and  permanent  commands.  Admitting  this 
distinction  to  be  good,  detachments,  which  are  again  to  return  to  their 
corps,  can  be  deemed  nothing'  else  than  temporary  commands,  whe- 
ther they  are  out  for  a  week,  for  a  month,  or  for  a  campaign,  they  are 
still  temporary.  The  permanent  commands  are  of  regiments  and  other 
established  corps.  If  we  appeal  to  precedent,  here  also  we  shall  find 
the  period  for  brevet  commands  indefinite. 

"  You  inform  me  that  a  distinction  was  also  made  besween  a  detach- 
mx^nt  from  one  line,  and  a  detachment  from  different  lines,  and  that  no 
objection  would  have  arisen  if  the  corps  to  which  Major  Macplierson 
was  appointed,  had  been  composed  partly  of  Pennsylvania  and  partly  of 
other  troops.  Though  there  are  particular  quotas  of  troops  furnished 
by  the  several  States,  the  whole  compose  one  army,  and  the  commis- 
sions are  from  the  same  authority,  with  different  designations.  All  de- 
tachments, therefore,  whether  from  one  line  or  from  more  than  one, 
must  be  subject  to  the  same  rules,  and  if  a  brevet  is  not  to  operate 
upon  a  detachment  from  one  line,  1  see  no  principle  upon  which  it  can 
have  effect  in  detachments  from  different  lines,  united  together. 

"If  it  be  allowed  that  brevet  commissions  create  a  capability  of  tem- 
porary command  by  detachment,  and  that  the  light  infantr}'  answers  to 
this  description,  then  tlie  propriety  of  appointing  Major  Macpherson 
can  only  be  questioned  on  two  principles— a  w^:int  of  qualifications,  or 
being  appointed  out  of  course.  The  first  would  be  inadmissible,  be- 
cause the  officer  commanding  the  army  has  alone  the  right  to  judge, 
and  if  he  made  an  injudicious  choice,  the  officers  mig-lit  entertain  wliat 
private  opinions  they  pleased,  but  they  could  not  make  it  the  subject 
of  official  complaint.  If  it  be  said  Major  Macpherson  was  appointed 
out  of  course,  and  that  the  officers  of  light  infantry  should  be  taken  by 
roster,  as  in  the  common  routine  of  service,  let  the  practice  of  armies, 
as  in  the  other  case,  be  recurred  to,  and  it  will  be  found  that  no  regard 
is  paid  to  the  roster  in  similar  corps.  It  is  an  undisputed  privilege  of 
the  commander  in  chief  to  officer  them  as  he  pleases. 

"  The  same  was  done  last  year,  nor  would  scarcely  an  officer  then 
in  the  coi-ps  have  been  appointed,  if  the  principle  in  question  had  been 
observed.  No  objection,  however,  that  I  ever  heard  of,  was  made  on 
the  score,  and  why  should  the  officers  of  the  Pennsylvania  Line  be 
singular  in  making  it  now  ?     Or,  wh\^  not  make  it  in  the  case  of  Colo- 
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nol  Stewart  as  well  as  of  Major  Macpherson  ?  Ills  appointinciit,  no 
more  than  that  of  tlie  latter,  can  be  justified  by  the  roster,  'I'be  g-ood 
sense  of  every  officer  of  discernment  must  decide  ag-ainst  this  rule, 
for  a  variety  of  obvious  coiisiaerations.  For  these  reasons,  and  o.hcrs 
equally  decisive,  it  is  impossible  forme  to  revoke  the  ap]iointnient  I 
view  the  measure  the  g-entlemen  concerned  have  entered  into,  as  pe- 
culiarly intemperate,  hasty,  and  ill-judg'cd.  1  sincerely  hope  they  may 
be  induced  to  reconsider  it,  and  chang-e  their  resolution.  On  m}  part, 
1  shall  be  happy  to  forget  what  has  happened,  and  to  continue  to  them 
the  same  share  of  my  esteem  which  they  have  merited  and  possessed. 
I  am  persuaded  their  rig-lits,  in  the  present  case,  are  untouched.  1  am 
conscious  1  had  no  intention  to  injure  them.  I  cannot  pretend  an  m- 
difFerence  to  the  conduct  they  may  observe,  because,  as  I  have  already 
confessed,  I  shall  consider  their  quitting-  the  service  as  a  serious  detri- 
ment to  it.  They  ought,  also,  as  g-ood  citizens,  and  g-ood  men,  to 
realize  the  consequences,^  and  to  assure  themselves  they  act  upon  sub- 
stantial g-rounds,  before  they  venture  to  execute  what  they  have  inti- 
mated. They  oug-htto  recollect  that  they  cannot  hereafter  be  happy, 
if  they  find  their  conduct  condemned  by  the  Country  and  by  the 
Arra\-,  especially  if  it  has  been  the  cause  of  any  misfortune.  They 
sho  lid  remember  that  we  have  actually  entered  upon  the  operations  of 
the  campaign — that  we  are  men  in  the  vicinity  of  the  enem>,  and  in  a 
position  that  makes  an  action  not  very  improbable — perhaps  (if  my 
int(41ig-enGe  is  true)  not  very  remote.  AVhen  they  duly  weigh  these 
thing-s,  they  cannot  but  be  sensible  that  the  love  of  their  country — the 
obbg-ations  of  their  respective  stations;  what  they  owe  to  their  own 
characters,  and  to  that  discipline  which  oug-ht  to  be  sacred  among-  mi- 
litary men  ;  all  these  motives  call  upon  them  to  relinquish  the  intention 
they  have  sug-,^csted.  It  is  true  we  have  not  many  considerations  of 
interest  to  attach  us  to  the  service  ;  but  we  have  those  of  honor  and 
public  g-ood  in  ahig-h  degree,  and  I  flatter  myself  these  ties  will  not 
prove  too  feeble. 

I  wish  you   to  communicate  this  letter,    as  well  to  the  majors  as  to 
the  other  field  officers,  and  if  they    still   persist,  I   shall  thiidc  I  have 
discharg-ed  my  duty  to  them  and  to  the  public. 
I  am  with  great  esteem. 

Gentlemen,  your  moit  obt   servant, 

(Signed)  GEO.  WASHINGTON. 

Generals  Wayne  and  Irvine. 
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ries to  that  crime,                  -  45 
Deserters,  harboring  of,         -  4G 

may  be  apprehended  by 

the  civil  power,                 -  29 

who  have  twice  enlisted,  46 


Discretionary  power  of  punishment 
belonging  to  a  Court-Martial,     147 

Disorderly  behaviour  in  a  Court- 
Martial  punishable,  -  70 

Duelling,  a  Military  crime.  48 

E. 

Enquiry,  courts  of,  -  160 


/P!' 


i* 
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Enquiry,  members  of,  disqualified 
from  sitting  on  trials  by  Court- 
Martial  of  the  same  crime.  73 

Form  of  appointment  of. 

Appendix,  No.  4.  No.  5.      184,  186 
advantages  of,  -  163 


OOmmt^gmm 


Evidence,  its  definition,        -  99 

of  two  kinds,   viva  voce 

or  parole  and  written,         -        100 

' general  rules  relative  to,      ib, 

parole,  -  -  106 

who  are  disqualified  from 


giving,  -  -  ib, 

written,   public   and  pri- 


vate, -  -  -  125 
all  evidence  must  be  ta- 
ken down  in  writing,            -  91 
weighing  of  evidence.        12& 


Form    of  trial   in   Courts-Martial. 
See  Courts-Martial^  -  59 


H. 


Harboring  and  concealing  deser- 
ters,        -  -  -  46 
Hearsay,  no  evidence,         -              133 


INDEX.  313 


I. 

Idiots  cannot  be  witnesses,  124 

Imprisonment  in  order  to  trial,  54 

time  of,  limited  by 

the  Articles  of  War,  -  55 

names  of  prisoners 


to  be  returned  to  the  command- 
ing officer,  -  -  57 

Infamous  persons  cannot  be  wit- 
nesses, -  -  118 

Infants  cannot  be  witnesses,  123 

Interest  in  ,the  cause  disqualifies 
from  giving  evidence,  -  107 

Interpreters  sometimes  necessary 
in  trials.  -  -  83 


Judge-Advocate,  the  prosecutor  in 
the  name  of  the  United  States,  165 

■ his  duty  and  func- 
tions,        ,  -  .  166 

informs  the  court 


in  questions  of  law  or  judicial 
practice,  -  -  167 
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Judge-Advocate  bound  to  give  his 
opinion  when  it  is  demanded 
or  when  it  is  necessary,  168 

. to  what  extent  he 

is  bound  to  assist  the  prisoner 

in  his  defence,  -  169 

« 

must  arrange   all 


matters  preparatory  to  the  trial,  172 
must  summon  the 


witnesses,  .  -  - .         173 

his  duty  as  record- 


er of  the  court,      ^       -  174 

ought  to  preserve 


the  original  minutes  of  the  pro- 
ceedings of  Courts-Martial,         176 
Jurisdiction,  objections  to,  -  88 

Judgment  of  a  Court-Martial.  142 


M. 


Marines,  officers  of,  may  be  associ- 
ated with  those  of  the  land  for- 
ces, for  the  purpose  of  holding 
Courts-Martial,  -  13 

Martial  Law,  forms  part  of  the 
laws  of  the  Land,  -  7 

— , who  are  subject  to  it,     19 


INDEX.  315 

Martial  Law  does  not  interfere  with 
the  Civil,  -  -  27 

but   is   required   to 

give  it  aid,  -  -  28 

offences,  within  what 


time  they  must  be  prosecuted,      30 
Militia,  subject  to  the  Rules  and 
Articles   of  War  when  called 
into  the  service  of  the  United 
States,  -  -  20 

^  can  be  tried  by  officers  of 

the  Militia  only,  -  ib. 

Mutiny,  accessories  to  the  crime  of,    43 

o. 

♦ 

Oaths  taken  by  the  members  of  a 
Court-Martial,         -  -         75 
"           taken  by  the  Judge -Advo- 
cate,       -             -              -  78 
are  to  be  administered  once 


only,        -  -  -  79 

Opinions,  questions  of,  how  far  ad- 
missible. -  -  134 


p. 


'Mir- 


Pardon,  a  plea  in  bar  of  trial,  87 
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Pardon,  conditional,  -  34 

Pardoning,  the  power  of  the  Exe- 
cutive, -  -  33 

absolute  or  conditional,        34 

Particeps  a-iminis^  whether  he  can 

give  evidence,  -  121 

Pay,  receiving  it  confirms  a  Milita- 
ry character,  -  -  19 
Peremptory  challenges  not  allowed 

in  Courts-Martial,  -  71 
Pleas  in  bar  of  trial,                    -  87 
Preliminaries  to  trial  before  Courts- 
Martial,                 -              -              '41 
Presumptive  Evidence,                        130 
Principals  and  Accessories,  41 
Probability  in  the  Weighing  of  Evi- 
dence,                -        •      -              129 
Proceedings  of  the  trial  must  be  ta- 
ken down  in  writing,         -           175 
must  be  read  over  to  the 


court  before  the  passing  of  the 
sentence,  -  -  142 
must  be  transmitted  to 


the  Secretary  of  War,  176 

party  tried  entitled  to  a 


copy  of  the  proceedings,  176 


INDEX. 

Prosecutor  in  trials  before  a  Court- 

Martial,               -              -  59 

• ■  public  and  private,  ib, 

whether    he    can  give 

evidence,                -              -  108 

Punishments,  the  chief  military,  145 

Perjury.         -          -              -.  140 

Quakers  are  allowed  to  give  testi- 
mony upon  their  simple  affir- 
•   mation,  *     -  -  123 

QueUing  frays,  all  officers  have  au- 
thority for  so  doing,  -  49 

-^ neglect  of  this  duty 

punishable,  -  -  50 

Questions  of  opinion.  -  134 

R. 

Regimental  Courts-Martial,  35 

—  members  of,  36 

have  no  Judge-Ad- 
vocate, -  ^  37 

• proceedings  of,  38 

„ sentence  of,  ib» 

*- ■ commissioned  offi- 


sir 


cers  not  amenable  to  be  tried 
before,  .  -  29 

s  s 
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Regimental  Courts-Martial,  appeal 
from  the  sentence  of,         -  157 

Relation  to  a  party  disqualifies  from 
giving  evidence,  -  114 

;  Reply  allowed  to  the  prosecutor,        97 

Reprimand  to  an  officer,  public  and 
private,  -  -  148 

Reducing  of  non-commissioned  of- 
ficers, a  power  vested  in  the 
commanding  officers  of  regi- 
ments or  corps,  -  150 

Review"  of  the  sentences  of  Courts- 
Martial,  -  -  32 

Revisal  of  sentences.  -         tb. 

s. 

Sentence  of  a  Court-Martial,  form 

of  pronouncing  it,  -  152 

■  '  General  observations  on,     id, 

■■  may  be  either  general  or 

special,  -  -  154 

incomplete  until  approv- 


ed of  by  proper  authority,  33 

Standing  mute  on  trial,          -  83 

Subornation  of  perjury,         -  141 

Suspension  from  rank  and  pay,'  148 


INDEX.  319 

Suspension,  whether  it  prevents  the 
operation  of  Military  Law  on 
the  person  suspended.  21 

T. 

Tnal  before  a  Court-Martial  must 

be  pubhc,  -  -  69 
form  and  procedure  of,  59 

w. 

Witnesses,  how  summoned  and 
manner  of  giving  their  evi- 
dence, -  -  138 

. how  sworn.  -  91 

— —  examination  of,  '90 

— — ■ not    permitted   to    read 

their  evidence,  -  92 

but  may  use  notes,  93 

must  be  separately  exa- 


mined, -  -  ib, 

— must  be  sworn  and  de- 


posed in  the  presence  of  the 
court,  -  -  139 

it  is  competent  to  esta- 


blish their   credibility  by  new 
evidence,  -  -         138 


B'20  INDEX. 


Witnesses,  who  may  be  witnesses,    106 

■ not   obliged  to    accuse 

himself,  -  -  121 

-^ in  what  degree  credible,  KSl 


—  must  shew  their  cause  of 


knowledge,  -  -  133 

how  they  are  to  be  sum- 


moned, -  -  -  138 
if  entitled  to   their  ex- 


penses, -  -  139 

objections  to  the  compe- 


tency of,  must  be  stated  in 
open  court,  and  deliberated  on 
with  shut  doors.         -         -  14(^ 


INDEX  TO  THE  APPENDIX. 


Articles  of  War, or  an  Act  for  es- 
tablishing Rules  and  Articles 
for  the  Government  of  the  Ar- 
mies  of  the  Uajted  States,  197 

■■ to  be   read   and 

published  every  six  month Sj^       253 


INDEX.  321 

Absence  without  leave,  punisha- 
ble by  sentence  of  a  Court-Mar- 
tial,  -  .  .  209 

from  parade,  *  222 

Ammunition,  punishment  for  sell- 
ing or  destroying  it,  -  219 

Arms  and  Accoutrements,  those 
who  spoil  or  sell  them,  how  pu- 
nished, -  -  ib, 

' Captains  accountable  for,         220 

Arrest  of  Officers,  -  239 

— penalty  of  breaking,  ib» 

— —  Non-Commissioned  Offi- 
cers and  privates  to  be  free 
from  arrest  for  any  sum  con- 
tracted for  after  enlistment, 
and  under  Twenty  Dollars  be- 
fore enlistment,  -  259 

Accused  persons  to  be  transported 
to  the  place  of  trial,  -  243 

Artillery,  all  persons  attached  there- 
to, to  be  subject  to  the  Martial- 
Law,  -  ^    -  250 

Act  fixing  the  Military  Peace  Es- 
tablishment, -  -  255. 

Allowances  to  Officers  travelling 
tOj  and  sitting  on  Courts-Mar- 


322  INDEX. 

tial,  or  while  attending  as  a 
witness,  -  -  258 

Amendments  to  the  Constitution,     285 
Arms,  the  people  have  a  right  to 
bear  them.  -  -  298 

B. 

Bills,  manner  of  passing  them,  267 

Brevets,  those  who  have  them  may- 
take  rank  accordingly,  in  Courts- 
Martial,  and  detachments  com- 
posed of  different  corps,  229 

but  shall  do  duty  in  their 

own  corps  according  to  the 
commissions  by  which  they  are 
mustered,  -  -  ih. 

Bail,  shall  not  be  excessive.  300 

e. 

Chaplains,  -^         -         -  199 

Challenging,  those  who  upbraid 
another  for  refusing  a  challenge 
are  hable  to  be  punished  as  a 
challenger,  -  -  216 

Challenging  a  member  of  a  Court- 
Martial,  those  who  challenge 
must  show  cause,  -  236 


INDEX.  ^^^ 


Contempt  of  the  President,  Vice- 
President,  Congress,  Chief  Ma- 
gistrate, or  Legislature  of  a 
state,  a  punishable  offence,  200 

of  a  Commanding  Offi- 
cer, a  punishable  offence,  ib. 

Criminals,  fugitive,  to  be  given  up, 
on  demand  of  the  executive  au- 
thority, -  -  284 

Cowardice,  how  punished,        225,  242 

Captured  Stores  to  be  secured  for 
the  public,  -  -  228 

Conduct  unbecoming  an  Officer 
and  a  Gentleman  how  punished,  241 

Cases  which  require  the  cognizance 
of  a  General  Court-Martial  are 
to  be  referred  to  the  command- 
ing officer  of  the  department, 
who  is  required  to  order  one,     243 

Courts-Martial,  Officers  ordei'ing 
them  may  approve  their  pro- 
ceedings and  order  their  sen- 
tences to  be  carried  into  ef- 
fect, except  in  certain  cases,       244 

Courts  of  Inquiry,  their  powers,       246 

'  ^ —  may  examine  wit- 

nesses on  oath,         -  -  ih. 
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Covins  of  Inquiry,  their  proceedings 
to  be  signed  by  the  Recorder 
and  President  thereof,        -         247 

■ —  are  prohibited  un- 
less demanded  by  the  accused, 
or  ordered  by  the  President  of 
the  United  States,  -  ib^ 

Crimes  not  capital  are  cognizable 
before  a  Regimental  or  Garri- 
son Courts-Martial,  -  252 

Constitution  of  the  United  States 
of  America,  -  .  260 

the  supreme  Law  of 


the  Land,  -  .  28 
ratification  of,  ib. 


Congrress   shall  assemble  at  least 


'C) 


once  in  every  year,  -  265 

Citizenship,  privileges  of,  -         284 

Criminal  prosecutions  to  be  speedy 

and -public.  -  -  299 


D. 


Divine  Service,  attendance  at,  re- 
commended by  the  Articles  of 
War,  -  -  .198 

Discharges,  who  may  grant  them,   203 


INDEX.  32 

Desertion,  those  who  have  received 
pay,  or  been  duly  enlisted,  and 
shall  desert,  shall  suffer  death 
or  other  punishment  as  aCourt- 
Martial  shall  inflict,  -  209 

. additional  penalty  for,     256 

Deserters,  may  be  tried  and  pu- 
nished if  apprehended  after  the 

term  for  which  they  enlisted,       ib, 

■  —  those  concerned  in  en- 

ticing them  to,   punishable   by 
imprisonment  and  fine,  -      257 

Destruction  of  private  property, 
how  punished,  -  -  226 

Duelling,  how  punished,  -  211 

those  who  connive  at  it 

are  deemed  as  principals,  and 
liable  to  be  punished  accor- 
dingly, -  -  ib. 

Drunkenness,  how  punished,  222 

Depositions  before  Justices  of  the 
Peace,  may  be  taken  and  read 
in  evidence  -         -         .       238 

Death,  the  sentence  of,  must  be  by 
the  concurrence  of  two-thirds 
of  the  members  of  the    o  u  rt,     24  3 

T  t 


K 
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Debts  contracted  before  the  adop- 
tion of  the  Constitution  to  be 
vaHd,  -  -  -    ,       286 

Defendant,  rights  of.  -      '       299 

E. 

Enlistment,  -  -  202 

Enemy,  relieving,  protecting  or 
supporting  him,  is  punishable 
with  death  or  otherwise,  227 

^  corresponding    with    the 

enemy,  punishable  with  death 
or  otherwise,  -  -  ib. 

Embezzling,  penalty  of,  -  220 

Engineers,  their  functions,         -      230 
Evidence,  oath  of,  -  237 

Effects  of  Commissioned  Officers, 
who  may  die,  to  be  secured  for 
his  representatives,  -  248 

»n.  of  Non-Commissioned  Offi- 

cers and   soldiers,  how   to  be 
disposed  of,  -  -  249 

Engineers,  all  persons  attached  to 
that  corps,  are  subject  to  be  tri- 
ed by  Courts-Martial,         -         250 


INDEX*  327 

Executive  powers  vested  in  a  Pre- 
sident, -  -  275 

Election  of  President  and  Vice- 
President,  how  regulated,  304 

F. 

Form  of  an  order  for  holding  a  Ge- 
neral Court-Martial,  when  the 
President  thereof  is  only  named,  182 

— for  holding  a  Regi- 
mental or  Garrison  Court-Mar- 
tial, -  -  183 
of  a  warrant  for  holding  a 


Court  of  Enquiry,  when  issued 
from  the  War  Office,  by  order  of 
the  President  of  the  United 
States,  and  when  the  court  is 
authorized  to  give  its  opinion  on 
the  merits  of  the  case,  184 

of  an  order  for  holding  a 


Court  of  Inquiry  issued  by   a 
commanding  Officer,  -      186 

of  recording  the  proceed- 


ings of  a  Court-Martial,  188 

of   Republican    Govern- 


ment guaranteed  to  the  several 
states,  -  -  285 


■328  INDEX. 

False    Certificates,    Officers    who 
sign  them  shall  be  cashiered,     206 

■  Musters,     Officers    making 

them  shall  be  cashiered  and 
rendered  incapable  of  holding 
any  office  or  employment  in  the 
service  of  the  U.  States,     206,  207 

-^ Returns,    Officers    making 

them  shall  be  cashiered,  208 

Alarms,     punishable     with 


death  or  otherwise,  -         224 

Furloughs,  by  whom  granted,  204 

Fraud,  how  punished,  -         24  2 

- — '—  those  who  are  guilty  of  it  are 
rendered  infamous,  and  it  is 
deemed  scandalous  for  officers 
to  associate  with  them,  -  id. 
Fines,  excessive  shall  not  be  im- 
posed. -  -  300 

Good-Order,  officers  required  to 
keep,  in  quarters  and  on  the 
march,  -  -  215 

General  Courts-Martial  to  consist 
of  from  five  to  thirteen  mem- 
bers, -  ^  -251 


INDEX.  329 

General  Courts-Martial,  who  may 
order  them,         -  -  231 

— and  confirm 

their  sentences,  -  232 

General  Court- Martial,  party  tried 
entitled  to  a  copy  of  the  pro- 
ceedings. -  -  245 

H. 

Hiring  of  duty,  punishable,  223 

conniving  at  ib. 

Habeas  Corpus,  the  privilege  of, 
not  to  be  suspended  but  in 
cases  of  rebellion  or  invasion.    272 


Impeachments,  the  power  to  try, 
shall  rest  solely  with  the  senate,  264 

when  the  Presi- 
dent of  the  United  States,  the 
Chief  Justice  shall  preside,  ib, 

no  person  shall  be 


convicted  without  the  concur- 
rence of  two-thirds  of  the  mem- 
bers present,         -  -  ib» 
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Impeachments,  judgment  in  cases 
of,  -  -  -  264 

. does  not  prevent  the 

opperation  of  the  Civil  Law,         ib. 

Indictments.  -  -  299 

J. 

Judge-Advocate,  his  duties,      234,  245 

who  may   appoint 

one,  -  -  -  234 

his  allowance,  258 


Judiciary,  the  powers  of,  -  281 
Judges,   hold  their  offices  during 

good  behaviour,  -  ib. 

Judicial  Power,  extent  of,  -         ib. 

Jurisdiction,  original  and  appellate 

of  the  Supreme  Court,  282 

Judicial  Powers,  hov/  limited.  302 


L, 


Limitation  for  the  punishment  of 
off'ences,  -  -  243 

Lashes,  no  more  than  fifty  can  be 
inflicted  by  the  sentence  of  a 
Court-Martial,  -  -  ib. 

Legislative  Power.  -  261 


INDEX.  331 


M. 


Manner  of  sitting  at  a  Court-Mar- 
tial,         -  -  -  187 

■  of  approving  the  proceed- 

ings of  a  Court-Martial,  195 

of  voting  at  a  Court-Mar- 


tial, -  -  -         275 

of  electing  the  President 


and  Vice-President,         -  ib. 

Mutiny,  how  punished,  -  201 

'  suppression  of,  -  ib. 

Muster  Rolls,         -  -  205 

Monthly  Returns,  to  be  made  to 
the  War  Department  through 
the  proper  channel,         -  208 

Marines  may  be  associated  with  the 
Land  Forces,  for  the  purpose 
of  holding  Courts-Martial,  and 
vice  versa,  -  -  233 

Mute  or  perverse  prisoners,  how  to 
be  proceeded  against,  236 

Menacing  words  or  gestures  in  the 
presence  of  Courts-Martial,  how 
.punished,  -  ^  238 


332 


INDEX. 

Militia,  subject  to  Martial  Law 
when  serving  with  the  Regular 
Forces,  and  when  in  pay  of  the 
United  States,  -  251 

Members  of  Congress,  the  mode  of 
electing  them,  -  265 

"  — — •  their  compensa- 

tion, privileges,  -  266 

are  free  from  ar- 


rest while  going  or  attending 
Congress,  except  for  certain  of- 
fences against  the  state,  ib. 

cannot  hold  any 


office  civil  or  military  except  in 
the  militia,  -  -  267 

Money,  Public,  must  not  be  drawn 
but  in  consequence  of  appropri- 
ations made  by  law.  r  27S 

N. 

Non-Commissioned  Officers  and 
soldiers  not  to  go  one  mile 
from  camp  without  leave,  221 

Non-Commissioned  Officers  and 
soldiers  charged  with  crimes 
must  be  confined  until  tried  or 
released  by  proper  authority,     239 


INDEX.  3S3 

New  states  may  be  admitted  into 
the  Union.  -  -  284 


o. 

Oath  of  Allegiance,  -  203 

Oath  to  be  administered  by  Courts 
of  Inquiry,  -  -  2  47 

Oath  to  be  taken  by  Officers,  Non- 
commissioned Officers,  and 
privates,  -  -  257 

Officers  must  subscribe  the  Arti- 
cles of  War,  -  -  197 

cannot  be  discharged  but  by 

order  of  the  President,  or  the 
sentence   of  a  General   Court- 
Mar  tial,  -  -  204 
to    be   tried   by    General 


Courts-Martial,  -  238 
the   Senate   shall    choose 


their  own,  -  -  264 

p. 

Penalty  for  improper  conduct  at  a 

place  of  Divine  Worship,  198 

of  enlisting  deserters,  210 

of  advising  desertion,  ib. 

u  u 


3o4  INDEX. 

Penalty  of  refusing  to  deliver  up 
those  who  commit  offences 
against  the  Laws  of  the  Land, 
when  duly  demanded,  216 

Platoons,  quitting  of,  punishable,     224 

Provisions,  those  who  bring  them 
not  to  be  molested,  225 

Posts,  those  who  compel  the  sur- 
rendering of  them  to  the  enemy, 
punishable  with  death  or  other- 
wise, -  -  228 

Prisoners  must  be  received  by  offi- 
cers commanding  guards  or  pro- 
vost-martials,  -  240 

-^ their    crimes    must   be 

stated  in  writing,  signed,  ib. 

not  to  be  released  but  by 


proper  authority,  -  ib. 
their  names  and  crimes 


to  be  repeated  to  the  command- 
ing officer,  -  -  241 
Powers  of  Congress,              -             262 

limitation  of 

them,  -  -  272 

Powers  of  each  house,  -  265 

Powers  of  the    individual    states, 
how  limited,  -  -         273 


INDEX.  335, 

Powers  reserved,  -  -  301 

President  of  the  United  States,holds 
his  office  for  four  years,         -     ^75 

President  of  the  United  States,  who 
mav  be  elected,  -  277 

President's  compensation,  278 

= oath,  -  -  ih. 

duties  and  powers  of,       279 

^ is  commander    in  chief 

of  the  Land  and  Naval  Forces, 
as  well  as  the  Militia  of  the  se- 
veral states,  when  called  into 
service,  -  -  ib. 

may  be  removed  from  of- 


fice on  impeachment,         -  289 

Persons  held  to  service,  -  284 

Political  test,  of  certain  officers,  287 
Press,  freedom  of,  -         -        297 

Provoking  speeches,  how  punished,  211 
Punishments,  how  limited,  -       299 

>■ unusual  or  cruel  shall 

not  be  infficted.  ^  300 

Q: 

Quelling  Frays,  all  officers  of  what- 
ever condition,  may  quell  frays,  212 
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Quarters,  Officers  and  soldiers  not 

to  lie  out  of  them,  -  221 

Quartering  of  Troops,  -  298 

R. 

Redress  for  Officers,  -  217 

. for  Non-Commissoned  Of- 
ficers, -  -  ib. 
Retreat,  beating,          .          -              222 
Regimental  and  Garrison  Courts- 
Martial,  who  may  appoint  them,  232 
Regimental   and  Garrison  Courts- 
Martial,  their  power  limited,      ib. 
Rank,  Officers  serving  by  commis- 
sion from  any  particular  state, 
take  rank  next  after  officers  of 
the  same  grade,  in  the  regvilar 
service,  although  their  con^imis- 
sions  should  be  of  older  date,     251 
Representatives,  House  of,                261 

who  maybe,  ib, 

• how  apportioned,       ib, 

m number   shall  not 

exceed    one    to     every    thirty 
thousand  inhabitants,  262 
' vacancies  how  fill- 


ed, -  -  -  ib. 
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Representatives,  the  House  of,  may 

choose  their  own  officers,  262 

Records,  -  -  283 

Religious  test,  shall  not  be  required,  287 
Representation,  how  regulated,  296 
Rights  of  conscience,  -  297 

Rights  of  the  People,  preserved.        300 

s. 

Swearing,  penalty  of,  -  199 

Striking  Superiors,  punishable  with 
death,  or  otherwise,  according 
to  the  nature  of  the  offence,  218 

Store-Keepers  and  Commissaries, 
who  shall  embezzle  public  pro- 
perty, how  punished,  208 

Suttlers,  commanding  officers  re- 
quired to  see  that  the  suttlers 
do  not  impose  on  the  soldiers,     214 

Suttlers  and  Retainers  to  the  camp, 
subject  to  the  Martial  Law,        229 

Suttling,  officers  not  permitted  to 
be  concerned  in  any  way  what- 
ever, -  -  214        ' 

Sleeping  on  Post,  how  punished,     223 

Safe-Guards,  forcing  them  is  death,  227 
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Sentence  of  Courts-Martial    may 

suspend  officers  and  their  pay,  242 
Sentences  of  Courts-Martial  extend-  * 
ingto  loss  of  life,  or  dismission 
of  a  commissioned  officer,  or  in 
case  of  a  general  officer,  to  be 
laid  before  the  President  of  the 
United  States,'        -  -  255 

Spies,  to  suffer  death,  -  253 

Senate,  how  composed,  -  262 

vacancies,  how  filled,  263 

Senator,    must    be   at  least  thirty 

years  of  age,  -  ib. 

Searches,  the  right  to  be  secure 

from.  -  -  298 

T. 

Term  of  confinement,  -  239 

Trial,  no  person  subject  to  be  tried 
a  second  time  for  the  same  of- 
fence, -  -  243 
Trials  for  crimes,  shall  be  by  jury, 
except  in  certain  cases,                282 

in  civil  cases,  -  300 

Troops  to  be  governed  by  the  Arti- 
cles of  War,  -  -  255 
Taxes,  Direct,  how  to  be  laid,  272 


/ 
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Titles,  no  titles  to  be  granted,  and 
officers  under  the  government 
prohibited  from  accepting  of 
them  from  foreign  princes  with- 
out the  consent  of  Congress,        273 

Treason,  what  constitutes  it,  283 

Territory  of  the  United  States,  sub- 
ject to  the  controul  of  Congress, 
and  maybe  disposed  of  by  them,  285 

Treaties  shall  be  the  supreme  Law 
of  the  Land.  -  -  287 


u. 


Uniform  to  be  prescribed  by  the 
President  of  the  United  States.  252 


Vice-President  to  vote  only  when 
the  house  is  equally  divided,       264 

'  holds  his  office  for 

four  years,  -  -  275 

may   be    removed 


from  office  on  impeachment,       289 
Vacancy  of  the  office  of  President, 
how  filled,  -  -  27T 
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Witness  to  be  transported  to  the 
place  where  the  court  is  or- 
dered, -  -  24 

Watch-word,  making  it  known,  pu- 
nishable by  death  or  other- 
wise. -  .  -  226 
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ERRATA 

Page  25,  line  7,  from  the  bottom,  for  reifuested,  read  requited. 

70,  4,  ditto,  for  audable,  read  audible. 

71,  9,  ditto,  for  special,  read  petit. 
119,  last  line,                             iorfarratry,  read  barratry. 
196,  line  5,  from  the  top,  for  sejitence^  read  proceedings^ 
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